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AFFIDAVIT OF OWNERSHIP AND AUTHORIZATION

Page Cowley, being duly sworn, deposes and says that she is the Chair of the Board of
Landmark West!, with offices at 45 West 67th Street, New York, NY 10023; and that the

statement of facts in the annexed application is true.

Check one of the following conditions:
Sole property owner of zoning lot
Cooperative building |
Condominium building
___ Zoning lot contains more than one tax lot and property owner

OWNER'S AUTHORIZATION
The owner above hereby authorizes John Low-Beer and/or Charles Weinstock to make the

annexed application on behalf of Landmark West!

Signature P’fw' Mpan L\-’"\-\_/

Print Name: Page Cowley

Title: Chair, Landmark West!

Sworn to before me this 8t day
of December, 2018

Paoeale QnU:-eMI .

y PASCALE GABBEY

i%% .4, NOTARY PUBLIC, STATE OF NEW YORK
: Registration No. 01GA6374695
Qualified in Bronx Coumty

Commission Expires April 30, 2022
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JOHN R. LOW-BEER
CHARLES N. WEINSTOCK

36 WEST 66TH STREET (A/K/A 50 WEST 66TH STREET)
MANHATTAN BLOCK 1118, LOT 45

STATEMENT OF FACTS

Introduction

On behalf of Landmark West! (LW!), we submit this appeal pursuant to Section
666.6(a) of the N.Y.C. Charter and Section 1-06 of the Board of Standards and Appeals
(Board) Rules of Practice and Procedure, requesting that the Board reverse the
November 19, 2018 decision of the Manhattan Borough Commissioner of the
Department of Buildings (DOB) approving the ZD1 Zoning Diagram, filed July 26,
2018, for a new building at 36 West 66th Street (a/k/a 50 West 66th Street) in Manhattan
(Building Site). The plans violate Zoning Resolution (ZR) §§ 12-10, 82-34, and 82-36
and N.Y.C. Admin. Code § 28-103.8.

Property

The Building Site lies between West 65th and West 66th Streets and between
Central Park West and Columbus Avenue in Sub-District A of the Special Lincoln
Square District (Special District or SLSD). The northern portion of the zoning lot,
facing 66th Street, is zoned C4-7 (R10 equivalent) and the southern portion, facing 65th
Street, is zoned R8. The lot area of the C4-7 portion is 35,105 SF, and the lot area of the
R8 portion is 19,582 SF.

The zoning lot is in Block 1118 and consists of Tax Lots 14, 45, 46, 47, 48, and
52. The developer of the property, West 66th Sponsor LLC (Owner), owns all of the
lots except 52; the American Broadcasting Corporation Inc. (ABC) owns that lot, but
sold its air rights to the Owner. The only building still standing on the zoning lot is the
Armory, a New York City landmark, on Lot 52.

Project History

The history of the project is a tale of two very different towers. On October 24,
2016, the DOB approved the Owner's first plan for the property, an uncontroversial 25-
story, 292-foot-tall residential mixed-use building with a community facility. At the
time, the zoning lot consisted of Lots 45, 46, 47, and 48, all within the C4-7 District and
the SLSD; it did not include either Lot 14 (the only R8 lot), which was then owned by
the Jewish Guild for the Blind, nor Lot 52, ABC's Armory lot.



On June 16, 2016, more than four months before the DOB accepted the ZD1 for
the 292-foot-tall building, the New York State Attorney General approved the Jewish
Guild's proposal to sell Lot 14 to the Owner. And yet the Owner never told the DOB.
Unbeknownst to the agency, it had been reviewing and later approving plans for a
building that was not, in fact, what the Owner intended to build.

It is difficult to escape the impression that the Owner concealed this information
because it wanted to move forward with demolition and excavation, and it was clear that
its real plan — a decidedly immodest tower — would face considerable scrutiny, both by
DOB and the public. The result would be a far longer wait to begin work on the
property, and a greater opportunity for members of the community to learn more about
the project and perhaps challenge it.

On November 15, 2017, the Owner acquired the final piece of its secret puzzle —
the air rights to the Armory parcel. Less than two weeks later, it publicly announced the
new plan: a 41-story, 775-foot-tall building, again with residential and community
facility uses, but now split between the C4-7 District and the R8 District to its south
(though still fully within the Special District).

The new plan featured a 161-foot-tall "interbuilding void" beginning on the 18th

floor.! The Owner claimed the void as mechanical space, but its sole function is to
propel the apartments above it to higher price points.’

< 161-FOOT VOID

Diagram of George M. Janes

! "Interbuilding voids" are more accurately described as "intrabuilding voids," but the grammar ship
seems to have sailed here.



The Owner submitted a post-approval amendment and a new ZD1 diagram
reflecting the new plans. The DOB has not approved the amendment, but it approved
the new ZD1 on July 26, 2018.

Zoning Challenge

On September 9, 2018, pursuant to RCNY § 101-15, LW! and 10 West 66th
Street appealed the ZD1 decision to the Manhattan Borough Commissioner. The appeal
was accompanied by a statement from planning consultant George M. Janes, also signed
by Manhattan Borough President Gale Brewer and City Council Member Helen
Rosenthal, among other government officials.

In a ZRD2 dated November 19, 2018 and posted three days later, the Borough
Commissioner affirmed his Department's earlier decision in its entirety. We now

appeal.

Although Mr. Janes's statement identified five problems with the approved ZD1,
the current appeal will address only three:

1. The determination that the 161-foot-tall void constitutes exempt "mechanical
space" under ZR § 12-10 for the purpose of calculating "floor area.”

2. The failure of the Commissioner of Buildings to consider health and safety
risks, as required by N.Y.C. Admin. Code § 28-103.8.

3. The use of inconsistent definitions of "zoning lot" in calculating "tower
coverage" and "bulk distribution” under ZR §§ 82-34 and 82-36.

Argument

1. Voids

a. Plain Meaning

It is well-settled that in interpreting a statute, “we must begin with the language
of the statute and give effect to its plain meaning.” Simon v. Usher, 17 N.Y.3d 625, 628
(2011). The Zoning Resolution allows developers to exclude the “"floor space used for
mechanical equipment" in calculating the floor area of a building. ZR § 12-10.

The Borough Commissioner held that “[t]he Zoning Resolution does not
prescribe a height limit for building floors,” and thus the plans in this case are
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“substantially compliant” with the mechanical exemption. ZRD2 at 1, 3.> This ruling
ignores the fact that the void has a 161-foot ceiling that takes it out of the definition of
“floor space used for mechanical equipment.” It is more than obvious that this floor
space will not be “used” for mechanical equipment, or in any event, that any such use is
merely i4ncidenta1 to the purpose of raising the apartments above to unprecedented
heights.

The fiction here is obvious and unacceptable. This is not mechanical space; it is

a vast and largely empty cavity, created for the sole purpose of circumventing the zoning
laws.

Rather than acknowledge how the Owner will in fact be using the space, the
Borough Commissioner performs a tidy, legalistic analysis of the word "floor." It can,
he says, be any space with a ceiling, even a 161-foot-tall void. Again, as he wrote,
"The Zoning Resolution does not prescribe a height limit for building floors." ZRD2 at
3. But the Borough Commissioner has strayed from the plain meaning of "floor." No
comfortable English speaker would describe Grand Central Station (130 feet) or St.
Patrick's Cathedral (330 feet) as one-story buildings.

Of course floors vary in height, even in the same building, but nothing that can
plausibly be called a floor has risen to a height of 161 feet. The role of this Board is not
to write rules, but to adjudicate individual cases. The possibility that there will be hard
cases down the road cannot be a reason to decline to resolve an easy one. The void here
is the tallest ever attempted in the City, and if it is permitted, we can expect yet taller
ones, constrained only by the limits of engineering.

> The plans also include mechanical space on the 17th and 19th floors, but the floor-to-floor
height is typical.

* Because the Owner has declined to provide the public with more detailed building plans, it is
not clear how much mechanical equipment it intends to put in the void. We know that in the
past, the DOB required applicants to justify their mechanical exemptions and questioned the
validity of these spaces. Attached to George Janes’s September 9, 2018 Zoning Challenge is
a ZRD1 dated March 12, 2010 that was reviewed by then-Manhattan Deputy Borough
Commissioner Raymond Plumney. This document is the result of a DOB Notice of
Objections dated January 12, 2010 in which the DOB questioned the applicant’s use of the
mechanical exemption. This ZRDI1 is notable because the building in question is what would
become known as One Fifty Seven, the tallest residential building in Manhattan at the time.
The original Notice of Objections, as reported in the ZRD1, documents the DOB questioning
mechanical spaces requiring the applicant to justify the spaces they were claiming as exempt.
It is evidence that the DOB at one time policed the exemption, to ensure that the spaces
claimed as exempt from zoning floor area actually should be exempt and that mechanical
spaces were sized proportionately to their mechanical purpose.

-4 -



b. Statutory Purpose

The Borough Commissioner's decision also fails “to discern and give effect to the
Legislature’s intention.” Avella v. City of New York, 29 N.Y.3d 425, 434 (2017)
(citations omitted). The application of the rule here requires some background.

The Special District was established in 1969 and reflected the reigning vision of
city planning at the time — the "tower-in-plaza" model, exemplified by the Seagram
Building on Park Avenue. Over the years, planners developed doubts about the model,
and began favoring another — the "tower-on-base." It was a more contextual
architecture, intended to preserve the "streetwall" and to limit the heights of buildings in
the district.

The 1993 SLSD amendments were designed precisely to achieve those goals.
While the amendments typified a more general trend in city planning, they were also a
response to a local architectural trauma — the construction of the 545-foot-tall
Millennium Tower at 101 West 67th Street. That tower — 230 feet shorter than 36 West
66th Street would be — startled the community and provoked many to take a stronger
position on the need to manage building heights in the district.

In a report supporting the 1993 amendments, the Department of City Planning
echoed that concern:

Several buildings in the district have exceeded 40 stories in height, and are out of
character with the neighborhood. Current district requirements do not effectively
regulate height, nor govern specific aspects of urban design which relate to
specific conditions of the Special District.

Department of City Planning, Special Lincoln Square District Zoning Review (May
1993) ("1993 DCP Report") at 3.

The Community Board had suggested a height limit of 275 feet, but the Planning
Commission opted for the tower-on-base model:

[Tlhe Commission believes that specific [height] limits are not generally
necessary in an area characterized by towers of various heights, and that the
proposed mandated envelope and coverage controls should predictably regulate
the heights of new development. The Commission also believes that these
controls would sufficiently regulate the resultant building form and scale even in
the case of development involving zoning lot mergers.

City Planning Commission, Report on Zoning Amendment of Article VIII, Chapter 2,
Section 82-00, N 940127(A) ZRM (December 20, 1993) ("Lincoln Square CPC Report")
at 19 (emphasis added). The new regulations, the Commission suggested, "would
produce building heights ranging from the mid-20 to the low-30 stories (including
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penthouse floors) on the remaining development sites." Id.; see 1993 DCP Report at
14°

The use of voids directly subverts the intention to restrict building height. The
Borough Commissioner's decision is a green light for developers to build as high as
modern engineering will permit, obliterating the height limitations that the Planning
Commission and the City Council created with the 1993 amendments.

Even the current chair of the Planning Commission, Marisa Lago, has
acknowledged that voids are simply an end-run around the statute. At a town hall
meeting earlier this year, she told the audience, “The notion that there are empty spaces
for the sole purpose of making the building taller for the views at the top is not what was
intended [by the City's zoning laws]." Joe Anuta, "City Wants to Cut Down Supertalls,"
Crain's New York, February 6, 2018. The SLSD regulations represent the City's
Jjudgment about how to balance two competing interests: the Owner's right to a fair
return on its investment, and the public's right to light and air and the preservation of the
Special District's human scale. The decision here upsets that balance, punishing
precisely the population the statute was created to protect — those who live or work
there, or who like to stroll or have dinner or take advantage of Lincoln Center and the
Special District's other cultural riches. -

The harm inflicted by the Borough Commissioner's decision will extend well
beyond Lincoln Square. Without doubt, voids have been an effective trick for architects
and developers. But allowing this practice to continue would be jeopardize the integrity
of many neighborhoods in this City.

2. The Fire Department

The use of voids also presents significant safety risks. The Construction Codes
require the Buildings Commissioner to intervene when a DOB approval may create
public health or safety concerns:

Any matter or requirement essential for fire or structural safety or essential for
the safety or health of the occupants or users of a structure or the public, and
which is not covered by the provisions of this code or other applicable laws and
rules, shall be subject to determination and requirements by the commissioner in
specific cases.

N.Y.C. Admin. Code § 28-103.8. The Fire Department (FDNY) has stated publicly that
voids present a real safety risk for fire operations, and yet in the seven months since the
DOB learned of the FDNY's concern, it has taken no steps to address the issue.

* We discuss the tower-on-base model in more detail later in this statement.
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The attached statement from George M. Janes, a planning consultant and the
author of the Zoning Challenge here, presents the troubling history of efforts to persuade
the DOB to take the void issue seriously.

Mr. Janes first contacted the FDNY in July 2017 and spoke to Captain Simon
Ressner in the Office of City Planning in the agency's Bureau of Operations. Captain
Ressner had never heard of this new architectural technique, but apparently he spoke
about it to others in the Department, and on May 3d, the Assistant Director of the
FDNY's Office of Community Affairs, Clement James Jr., prepared a long list of the
agency's issues with voids:

The Bureau of Operations has the following concerns in regards to the proposed
construction @ 249 East 62 Street ("dumbbell tower™):

e Access for FDNY to blind elevator shafts... will there be access doors from
the fire stairs.

e Ability of FDNY personnel and occupants to cross over from one egress stair
to another within the shaft in the event that one of the stairs becomes
untenable.

e Will the void space be protected by a sprinkler as a "concealed space."

e  Will there be provisions for smoke control/smoke exhaust within the void
space.

e Void space that contain mechanical equipment... how would FDNY access
those areas for operations.

Email from Clement James Jr. to Holly Rothkopf, May 3, 2018. Three days later, on
May 11, the DOB received a copy of the email in a Community Appeal from the Friends
of the Upper East Side Historic Districts, challenging another controversial void project,
249 East 62nd Street.

In late July 2018, after Mr. Janes had an opportunity to review the new ZD1 for
36 West 66th Street, he contacted Captain Ressner again, curious to know if Ressner had
heard from anyone at the DOB. He had not. This was three months after the DOB had
received a copy of the Clement James email, i.e., three months after it had been put on
clear notice that the FDNY — the only agency with the expertise to assess the risks here —
had expressed serious concerns about the use of voids in New York City buildings.

On September 9, 2018, four months after the DOB saw the email, Mr. Janes
submitted his statement in support of the Zoning Challenge here. The statement went
into considerable detail about these fire risks, and recounted the full history of his
efforts to engage the agency. Remarkably, the Borough Commissioner did not even
mention the issue in his ZRD2.

Finally, on December 4, 2018, fully seven months after the DOB had learned of
the the FDNY's concerns, representatives from the two agencies met. The DOB had still
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taken no substantive steps to address the risks, and apparently had no plans to develop a
broader policy — for example, to draft rules or procedures regarding when it should ask
the FDNY to review particular applications, or when it should notify it about any new
materials or new construction practices that pose potential safety risks.

It is simply unfathomable that the DOB has taken no action, either in further
reviewing permit applications or in drafting more general intergovernmental policies.
This is not a design question; it is a public safety question. The Board should order the
DOB to halt all further work on 36 West 66th Street until the Fire Department has an
opportunity to review a complete set of plans and determines that this building is safe.

3. Tower Coverage and Bulk Packing

a. The Rules and Their History

The tower-on-base model regulates height through two rules that independently
arc toward the same goal of limiting height: “bulk packing” and “tower coverage.”

The bulk packing rule states: “Within the Special District, at least 60 percent of
the total #floor area# permitted on a #zoning lot# shall be within #stories# located
partially or entirely below a height of 150 feet from #curb level#.” ZR § 82-34.

The tower coverage rule states: “At any level at or above a height of 85 feet
above #curb level#, a tower shall occupy in the aggregate: (1) not more than 40 percent
of the #lot area# of a #zoning lot#; and (2) not less than 30 percent of the #lot area# of a
#zoning lot#....” Id. § 82-36(a).

Although these tower-on-base rules do not impose specific height limits, they are
certainly intended to limit height. As the Planning Department has said: “The height of
the tower [is] effectively regulated by using a defined range of tower coverage (30 to
40%) together with a required percentage of floor area under 150 feet (55 to 60%).”
City Planning Commission, Report on Zoning Amendment, N 940013 ZRM, December
20, 1993 ("Tower-on-Base CPC Report™)

The Special Lincoln Square District has its own variant of the tower-on-base
regulations, but it is clear that the intent of the regulations is the same:

[I]n order to control the massing and height of development, envelope and
floor area distribution regulations should be introduced throughout the
district. These proposed regulations would introduce tower coverage
controls for the base and tower portions of new development and require a
minimum of 60 percent of a development's total floor area to be located
below an elevation of 150 feet. This would produce building heights ranging
from the mid-20 to the low-30 stories (including penthouse floors) on the
remaining development sites.




. - . [T]he Commission believes that . . . the proposed mandated envelope and
coverage controls should predictably regulate the heights of new development.
The Commission also believes that these controls would sufficiently regulate the
resultant building form and scale even in the case of development involving
zoning lot mergers.”

Lincoln Square CPC Report at 19.

To understand how these rules work, it is useful to look at the example of
Millennium Tower, the building that caused the public outcry leading to their enactment.
That building has ten movie theaters and a high-ceilinged lobby in its base, uses that
generate relatively little floor area in relation to their height. This allows more of the
building’s floor area to be placed in the tower portion of the building. As the Planning
Department's 1993 Special Lincoln Square District Zoning Review explained:

Due to the fact that theaters typically require double height or higher spaces,
theater complexes are relatively hollow spaces, containing less floor area
than residential or other commercial spaces would normally have in the
same volume. These hollow spaces result in significantly taller and more
massive buildings than those of the same FAR that do not contain theaters.

Department of City Planning, Special Lincoln Square District Zoning Review (1993) at
8-9; see also id. at 14 (“In an extreme case, the new Lincoln Square building will rise to
46 stories or 525 feet in height, with only 42 percent its bulk located below 150 feet. This
is largely due to almost 125,000 square feet of movie theater uses, which create hollow
spaces that substantially add to the mass and height of the building.”). The bulk packing
rule is intended to prevent this allocation of an excessive portion of the available FAR to
the tower portion of a building.

The Millennium Tower is also relatively slender, which further contributes to the
available FAR being placed at higher elevations, and the resulting very tall — or so it was
thought at the time — tower. The tower coverage rule, requiring that a tower cover at
least 30 percent of the zoning lot, was intended to ensure that towers would be shorter
and squatter rather than taller and slenderer. This was made explicit by the Planning
Department in its 1989 report Regulating Residential Towers and Plazas:

Additional objections to towers have centered around their height. . . . The
original prototype of the residential tower entailed a 30 to 32 story building
with tower coverage approaching the 40 percent standard. However, more
recent buildings have been built at a coverage of 27 percent on the average,
with the most extreme constructed at 20 percent. This lower tower coverage
translates into buildings that are most recently ranging from 25 to 50 stories,
averaging 40.

Department of City Planning, Regulating Residential Towers and Plazas at 7, 16-17.
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The Special District’s bulk packing and tower coverage rules were enacted
together in 1993, and they work together to limit height the height of towers. They have
no application to other building forms.

b. The Bulk Packing and Tower Coverage Rules Apply Only to the Tower
Portion of the Lot

The difficulty in this case arises because the Owner’s zoning lot spans two
districts: a portion of it is in a C4-7 District, and another portion is in an R8 District.
Towers are allowed in C4-7 Districts, but not in R8s. So the Owner decided to apply the
tower coverage rule only to that portion of the zoning lot where towers are allowed.
However, it applied the bulk packing rule to the entire zoning lot.

The diagrams below show the whole zoning lot and the portions of it in the C4-7
district.
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Diagram of George M. Janes

The result of the Owner’s mix and match approach is a much taller building than
would be allowed if both rules were applied to the same lot area. These key components
of the tower-on-base regulations can only function as intended when they are applied
over the same lot area. The correct approach here is to apply both rules to the tower |
portion of the lot only. By allowing the relevant bulk to be in completely unrelated
buildings on a portion of the lot where no tower can be built, the DOB is essentially
saying that the bulk packing rule does not apply to this tower at all. If that rule as well
as the tower coverage rule were both calculated based only on the C4-7 portion of the
zoning lot where tower rules apply, as they should be, the tower portion of this building
would likely be shorter as more floor area would have to be taken out of the area above
150 feet and put into the building base.

4
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Appellants have not seen complete building plans, as they have not been
approved and are not available to the public. However, it appears that the Owner is
arguing that under the rules governing split lots, the tower coverage rule applies only to
the C4-7 portion of the zoning lot. The basis for this argument was provided in a
December 18, 2017 email from David Karnovsky, the Planning Department's former
General Counsel and now one of the Owner's attorneys.

Mr. Karnovsky reasoned that although the language of the tower coverage rule is
phrased in terms of “the lot area of a zoning lot,” “the phrase ‘of the zoning lot’ [as used
in the Zoning Resolution] always refers only to that portion of the zoning lot located
within the zoning district to which the regulation applies. . . . This is not merely a matter
of informal administrative practice or a matter of convenience; it is a result mandated by
ZR 77-02, which states in relevant part that ‘[w]henever a zoning lot is divided by a
boundary between two or more districts . . . each portion of such zoning lot shall be
regulated by all the provisions applicable to the district in which such portion of the
zoning lot is located.”” According to Mr. Karnovsky, whether a particular “set of zoning
regulations” applies to a split lot “depends on whether the regulations in question apply
in both portions of the zoning lot or in one portion only.” Because towers cannot be
built in R8 districts, Mr. Karnovsky continues, the tower coverage rule only applies to
the C4-7 portion of the zoning lot and does not apply to the R8 portion.

So far, so good. Appellant agrees. But now we come to the flaw in Mr.
Karnovsky’s argument: According to him and the Borough Commissioner, this
reasoning applies to the tower coverage rule, ZR § 82-36(a), but not to the bulk packing
rule, ZR § 82-34, because, as Mr. Karnovsky put it, “unlike the tower regulations of ZR
§ 82-34, which apply only in the C4-7 portion of the zoning lot, ZR § 82-34 applies to
all zoning lots in the Lincoln Square Special District, irrespective of their zoning
designation.”

Mr. Karnovsky purports to find a basis for this distinction in the language of ZR
§ 82-34, but he does not point to any relevant difference in language, nor is there one.
The only authority he cites for distinguishing these two provisions is a passing reference
in the Lincoln Square CPC Report, “describing proposed ZR § 82-34 as an urban design
change that would apply ‘throughout the district . . . to govern the massing and height of
new buildings.””

This purported distinction between the two rules finds no support in the Report
he cites. His suggestion that the few words he quotes from it only referenced the bulk
packing rule and not the tower coverage rule is not accurate. As is evident even from
the passage he quotes, the Report is clear in describing both the bulk packing rule and
the tower coverage rule as two inseparable pieces of a package intended to limit and
shape towers in the Special District. It is worth quoting the passage again here:
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[I]n order to control the massing and height of development, envelope and
floor area distribution regulations should be introduced throughout the
district. These proposed regulations would introduce tower coverage
controls for the base and tower portions of new development and require a
minimum of 60 percent of a development's total floor area to be located
below an elevation of 150 feet. This would produce building heights
ranging from the mid-20 to the low-30 stories (including penthouse floors)
on the remaining development sites.

. ... The Commission also believes that these controls would sufficiently
regulate the resultant building form and scale even in the case of development
involving zoning lot mergers.”

Lincoln Square CPC Report at 18-19 (emphasis added). This passage references both rules
in the same sentence. It makes crystal clear that the tower coverage and bulk packing rules
were proposed as a package intended to control tower height and enacted together as parts of

that same package of amendments. If one of the rules applies “throughout the district,” they
both do.

There is absolutely no basis to distinguish between the tower coverage rule and
the bulk packing rule with respect to their applicability to this zoning lot. Neither is
applicable or relevant to R8 districts or to the R8 portion of this lot. Both are designed
specifically to regulate towers. Therefore both apply only to the C4-7 portion of
Owner’s lot, and the DOB erred in applying the bulk packing rule to the entire lot rather
than only to the C4-7 portion of it.

c¢. DOB’s Interpretation Leads to Absurd Results

Not only is there no affirmative basis to argue that one of these rules applies to
the tower portion of the lot and the other applies to the entire lot. Additionally, the
Owner’s and the DOB’s interpretation of how these two provisions apply leads to results
that negate the Legislature’s purpose of limiting building heights. “The Legislature is
presumed to have intended that good will result from its laws, and a bad result suggests
a wrong interpretation. . . . Where possible a statute will not be construed so as to lead
to ... absurd consequences or to self-contradiction.” McKinney’s Statutes § 141; see
City of Buffalo v. Roadway Transit Co., 303 N.Y. 453, 460-461 (1952); Flynn v.
Prudential Insurance Co., 207 N.Y. 315 (1913).

The absurd results that follow from the Borough Commissioner’s application of ZR §
77-02 to this case are evident. This building itself is over 200 feet taller than the Millennium
Tower, the 545-foot building that created the impetus to adopt the 1993 amendments to the
Special District. But if the applicant’s interpretation is correct, this building could have easily

6 Because the Special District is zoned almost entirely C4-7, these tower rules are in fact
applicable throughout most of the District. This zoning lot is among the few zoned R8 in the
District.
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been yet more absurd and more contrary to the intent of the Special District regulations than
the current plans, and the applicant is showing restraint by not fully exploiting the loophole its
interpretation creates.

For example, directly to the west and south of the subject zoning lot, there are Lots 9
and 10, which contain existing buildings that are both entirely below 150 feet and are in the
R8 District. Using the Owner’s logic and interpretation of the SLSD and ZR § 77-02, the
applicant could have expanded its zoning lot to include these sites, which would have added
approximately 45,000 SF of existing floor area under 150 feet. This zoning lot merger would
have required no transfer of floor area, or “air rights,” and would not change anything about
these existing buildings or materially impair their development potential, other than keeping
any future development to less than 150 feet. Their existing floor area would just be used in
the tower-on-base calculations, which would have allowed the Owner to construct an even
taller building.

Such a paper transaction would have allowed the 45,000 SF floor area in these existing
buildings to be counted as below 150 feet in the bulk packing calculations. The net effect of
such an action would have been to allow the tower to increase by two stories or 32 feet.”

Using the applicant’s interpretation, the larger the zoning lot with existing buildings
under 150 feet, the taller the tower can go, as long as those existing buildings are in a non-
tower zoning district (not R9 or R10, or their commercial equivalents). Yet the Planning
Commission wrote in its findings about the impact of zoning lot mergers on the tower-on-base
form in Lincoln Square: “The Commission also believes that these controls would
sufficiently regulate the resultant building form and scale even in the case of development
involving zoning lot mergers" 1993 DC (emphasis added).

If the applicant’s interpretation is correct, then there is no way that this CPC belief
could be accurate. To demonstrate an even more absurd example of the applicant’s
interpretation, consider the following tower-on-base building proposed at 249 East 62™ Street.

7 The 45,000 SF increase in area under 150 feet would mean that 40 percent of that area, or
18,000 SF, could be moved from the base of the proposed building into the tower above 150
feet, effectively allowing the tower to increase another two floors or 32 feet using 16 feet FTF
heights.

-13-
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Actual tower-on-base proposal at 249 E. 62™ Street

This is another R10 equivalent tower-on-base with a massive void. Here, the R10
equivalent portion of the lot extends only 100 feet in from the wide street the tower faces. If
all floor area on the zoning lot under 150 feet can be counted for bulk packing outside the R10
equivalent portion of the lot, and the tower coverage is only counted on the R10 equivalent
portion of the zoning lot, then the zoning lot can be expanded to cover much of the block. If
that is done, then all floor area under 150 feet, with the exception of the ground floor of the
new building, will be in buildings to stay on the lot. This zoning lot would require no transfer
of development rights and would not impair the future development potential of the existing
developments in the height-limited mid-blocks. The following shows how such a building
might be massed out:
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The applicant’s interpretation would
allow the midblock R8B buildings (light
yellow) to contribute all the floor area
bulk packing requires.
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Possible tower-on-base massing if the area for tower coverage is divorced from the area for bulk packing

The existing buildings added to the zoning lot are shown in light yellow in the
midblock. They contribute substantially all the floor area under 150 feet that this new
building needs so that the floor area generated on its own lot can be placed at levels higher
than 150 feet. In the prior example, there were 13 residential floors over 150 feet. With this
interpretation and large zoning lot, 26 residential floors in the main portion of the building are
over 150 feet. This example shows expanded mechanical floors acting as a platform to raise
the building to 150 feet so that the height can be maintained. It could have just as easily been
a single floor designed to be 150 feet floor-to-floor, which while sounding absurdly
unrealistic, is actually 11 feet shorter than what the applicant is actually proposing on the 18%
floor of its building.

While the absurdity of the results of this interpretation is self-evident, it must also be
said that there is no reasonable planning or design rationale for zoning text to be read as such.
The 30 percent minimum tower coverage standard came out of previously quoted DCP studies
from 30 years ago that found that older towers from the 1960s and 1970s were largely at or
near the 40 percent maximum coverage. Towers from the 1980s were smaller, averaging just
27 percent, with some extreme cases as low as 20 percent. The record could not be clearer
that the 30 percent minimum on tower coverage, linked with bulk packing, was intended to
act as a control on tower height. At its largest (11,580 SF), the tower proposed on West 66th
Street has a coverage of 21 percent on its zoning lot. At its smallest, it covers just 19 percent.
The statute requires it to cover between 30 and 40 percent of the zoning lot, which means it
should be between 16,406 SF and 21,875 SF.
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Conclusion

The Borough Commissioner's decision to affirm the approval of the ZD1 should
be reversed.

Dated: December 19, 2018

/s/
JOHN R. LOW-BEER
415 8th Street
Brooklyn, NY 11215
(718) 744-5245
jlowbeer@yahoo.com

/s/
CHARLES N. WEINSTOCK
8 Old Fulton Street
Brooklyn, NY 11201
(323) 791-1500
cweinstock@mac.com
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3 - DOB Determination -
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%ECISIDN (To be complated by a Buildings Department official) % ///////%,///// //Z//////////

Review Declsion: E Challenge Denied D Challenge Accepted, Follow-Up Action(s) Required (indicate below)
1 1ssue notice of intent to revoke

O fssue stop work order
Applicable Zoning Section(s): ZR 12-10(Definitions) Floor Area, ZR 82-34, ZR 82-36, ZR 77-02, ZR 23-851(b)(2)

Comments:
Page 10f 3

The current approved and permitted application is for a 25 story residential, mixed use new building with
Community Facility on an interior zoning lot located entirely within C4-7 and the Special Lincoin Square District.
The referenced posted ZD1 form (scan dated 7/26/2018), is associated with proposed post approval amendment
(PAA) Document 16. It shall be noted that PAA Document 16 remains in disapproved status as there are
unresolved Department issued objections. This scope is not yet accepted as part of the currently permitted
application.

The amended scope in PAA document 16 proposes a 775 foot tall, 41 story building containing residential and
community facility uses located on an enlarged zoning lot containing an existing 2-story landmark building (air-rights
parcel). The proposed new zoning lot is split between an R-8 district and C4-7 district within the Special Lincoln
Square District. The lot area is 19,582sf in the R-8 portion and 35,105 sf in the C4-7 portion. The challenger's
reference the proposed scope in PAA Document 16 and the challenge points and Department response are below.
1. The Challenger cites errors in the Zoning Diagram (ZD1), such as the number of floors indicated in the chart
under Item 4 (Proposed Floor area), etc.

Response to ltem 1: No ZR Section is cited in this portion of the Challenge. However, the applicant will be advised
to make any necessary cofrections to the zoning diagram (ZD1).

2. The Challenger states that the project in the posted ZD1 includes “oversized inter-building voids™ used for
accessory mechanical space.

Response to Item 2: No ZR Section is cited in this portion of the Challenge. However, it is assumed the chalienger
is referring to floor 18, as indicated in the ZD1. Floor 18 is proposed mechanical space with a vertical distance of
approximately 160 feet to the top of floor 19. The Zoning Resolution does not prescribe a height {imit for building
floors.

This portion of the Challenge is denied.

Name of Authorized Reviewer (please print):

Titte {please print):
4 N
Authorized Signature: ] REVIEWED BY Date: Time:
: Scott D. Pavan, RA
I
Issuers: wrile signature, date, and time on each page of the chi s, and aftach phis form .

Challenge
Denije

Date: 11/19/2018
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m ZRD2: Zoning Challenge
Buildings with response Scan sticker will be affixed
by Department staff
Must be typewritten.

Review Decision: Challenge Denied [ cnasenge Accepted, Follow-Up Action(s) Required (indicate beiow)
O 1ssue notice of intent to revoke

D) 1saue stop work order
Applicable Zoning Section(s): ZR 12-10(Definitions) Floor Area, ZR 82-34, ZR 82-36, ZR 77-02, ZR 23-851 (b)(2)

Comments:

Page 2 of 3

3. The Challenger states that Tower Coverage (ZR Section 82-36) and Bulk distribution (ZR Section 82-34) are
incorrectly calculated using portions of the zoning lot and not the entire zoning lot. The Challenger also states the
applicant's incorrect interpretation of ZR 77-02 contributes to this error.

Response to Item 3: The proposed new zoning lot in the referenced ZD1 is located entirely within the Special
Lincoln Square District, and is also split by a district boundary line between an R-8 district and C4-7 district (R10
equivalent). The portion of the proposed building that qualifies as a tower is located within the C4-7 portion of the
zoning lot.

Section 82-34 (Bulk Distribution) states that “within the Special District, at least 60% of the total floor area on the
zoning lot be located partially or entirely below a height of 150 feet from curb level.”

A review of the proposed PAA Document 16 indicates compliance with this requirement, as Section 82-34 would be
applicable to all portions of a zoning lot located within the Special District regardless of zoning district designations.
Per Section 82-35 (Height and Setback Regulations) “all buildings {in the Special District] shall be subject to height
and setback regulations of the underlying districts.” As part of the height and setback regulations of the underlying
districts, Section 33-48 (Special Provisions for Zoning Lots Divided by District Boundaries) addresses the specific
issue of split lot conditions, and states in part, °...whenever a zoning lot is divided by a boundary between a district
to which the provisions of Section 33-45 (Tower Regulations) apply and a district to which such provisions do not
apply, the provisions set forth in Article Vil, Chapter 7 shal apply.” Section 77-02 (Zoning Lots not Existing Prior to
Effective Date or Amendment of Resolution) states in part, “Whenever a zoning lot is divided by a boundary
between two or more districts..., each portion of such zoning lot shall be regulated by all the provisions applicable to
the district in which such portion of the zoning lot is located.” As such, Section 3345, a provision that is applicable
to C4-7 district is to be applied to the portion of the zoning lot within the C4-7 district.

Name of Authorized Reviewer (please print):

Title (please print):
. f & r
Authonzed Signature: . 1 Time:
Issuers: write signature, date, and time on each of the ) fnis form .
Challenge
Denie 5/09
Date: 11/19/3018




m ZRD2: Zoning Challenge
Buildings with response Scan sticker will be affixed
by Department staff
Must be typewritten.

%Eclsmn (Vo be completed by 3 Bulldings Dapartment officlal) f/%///////[///////////////%’%g///j/////%
Review Decislon: E Chaflenge Denied I:] Challenge Accepted, Follow-Up Action(s) Required {Indicete below)
L issue notice of Intent to revoke

O 1ssue stop work order
Applicable Zoning Section(s): ZR 12-10(Definitions) Floor Area, ZR 82-34, ZR 82-36, ZR 77-02, ZR 23-851(b)(2)

Comments:
Page 3 of 3

Section 82-36 (Special Tower Coverage and Setback Regulations) states in part, “the requirements of Sections
33-45 (Tower Regulations) or 35-64 (Special Tower Regulations for Mixed Buildings) for any building, or portion
thereof, that qualifies as a "tower” shall be modified as follows:... a tower shall occupy in the aggregate:....not more
than 40 percent of the lot area of a zoning lot...; and ...not less than 30 percent of the lot area of a zoning lot.”
Section 82-36 specifically modified Section 3345 to include specific tower regulations for the Special Lincoln
Square District, but did not negate the need to comply with the rest of the regulations of the underlying district as
per Section 82-35. As such, Section 3348 remains applicable, and the “zoning lot” referenced in Section 82-36
pertains only to the portion of the zoning lot within the C4-7 district.

A review of the proposed PAA Document 16 indicates compliance with tower coverage because the special tower
coverage regulations would only be applicable in those portions of the Speclal District where towers are permitted,
in this case the C4-7 portion of the zoning lot.

Therefore based on the above, this portion of the challenge is denied.

4. The Challenger claims that “Areas claimed for mechanical exemptions should be proportionate to their
mechanical use.”

Respense: No ZR Section is cited in this portion of the Challenge. A review of the proposed PAA Document 16
indicates the proposed mechanical deductions are substantially compliant.

This portion of the Challenge is denied.

5. The Challenger claims that pursuant to Section 23-851 (b) the small inner court [along the northeast edge of the
C4-7 portion of the zoning lot] is too small.”

Response: A review of the proposed PAA Document 16 indicates an open area located along this side lot line. Per
ZR Sections 33-51 and 24-61, minimum dimensions of courts and minimum distance between windows and walls or
lot lines shall apply only to portions of buildings used for community facility use containing living accommodations
with required windows. The portion of the proposed building in question will contain a house of worship (UG 4
Community Facility). Therefore, the above court regulations do not apply. The proposed open area along the
northeast edge of the C4-7 portion of the zoning lot complies with Section 33-25(a)(Minimum Required Side Yards).
In addition, the one-story portion of the building located in the rear yard equivalent along the front lot line is a
permitted obstruction pursuant to Section 33-23.

This portion of the Challenge is denied.

Name of Authorized Reviewer (please print):

Title (please print):

(
Authorized Signature: REVIEWED BY Date: Time:
' Scott D. Pavan, RA

. ]
Issuers: wrile signalure, date, and lime on each gpge of fhe_‘gm-m»s; and attach fhis form .

D

Challenge
Denie

Date: 11/29/2018 J
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m Zoning Challenge

Bulidings and Appeal Form
(for approved apphications)
Must be typewritten
1| Property Information Required for s challenges. |
8IS Job Number 121180200 BIS Document Number 18
Borougn Manhattan House No(s) 36 Stest Nome West 66th Street

—
———— —= —

2 Chaie_nger information Optional.
MNote to gl challengers: This form will be scanned and posted to the Department’s webalie.
Last Name Janes First Name George Miidie Initial M
Affiiated Organization Prepared for; Landmark West! & 10 West 66th Street Corporation
E-Mait george@georgej_anu.eom Contsct Number §17-612-7478

3 | Description of Chalienge Reqguired for alf challengss.
Hote: Use this form only for challenges relsted i the Zoning Resclution
Select one: B tnitial chiallenge [ Appesl to a previously denied chaliange (denied challengs must be sttached)
Indicate total number of pages submitted with chalienge, including sttachments: 38 {attachenant may not be larger than 11~ x 177

:;diem relevant Zoning Resolution section{n) bolow. mproper citation of the Zoning Resokstion may affect the processing end review of this
allenge.

12-10 Floor Area, 82-34, 82-36, 77-02 and 23-851(b)(2)

Describe the chalisnge in deisil below: (continue on page 2 I addiions! spece s required)
Please see afttached.

: An official decision to the chalisnge will be made avaiisble no sardier than 75 days after the Dovel-

Nots to chaliengers:
opment Challenge process begins. For mors information on the status of the Development Challenge process see the
Challenge Period Status link on the Applipstiorr Setals Depw O T DUpS 'S website.

7| ADMINISTRATIVE USE ONLY
Reviewer's Signature:

Challenge
Denie

L Date: 13/19/2018




GEORGE M.
JANES &
ASSOCIATES

250 EAST 87TH STREET
NEW YORK, NY 10128

|

T: 646,652,6498
F: 801,457,714
E:

|

September 9, 2018

Rick D. Chandler, P.E., Commissioner
Department of Buildings

280 Broadway

New York, NY 10007

RE: Zoning Challenge
36 West 66™ Street
Block 1118, Lot: 45
Job No: 121190200

Dear Commissioner Chandler:

At the request of the 10 West 66" Street Corporation and Landmark West!, a
community-based organization that promotes responsible development on the
Upper West Side, I have reviewed the zoning diagram and related materials for
the new building under construction at 36 West 66™ Street (AKA 50 West 66
Street). My firm regularly consults with land owners, architects, community
groups and Community Boards on the New York City Zoning Resolution and I
have been a member of the American Institute of Certified Planners for the past
21 years. :

Summary of findings
There are several deficiencies in the drawings and design. Review of issue 2
should be expedited, as it relates to building safety.

1) The ZD1 is not current and has errors. A new ZD1 or ZD1A should be
filed.

2) The FDNY has unanswered questions regarding the safety of interbuilding
voids. The Commissioner should not approve an unsafe building.

3) Tower coverage and bulk packing are calculated on different parts of the
zoning lot. They must be linked.

4) Areas claimed for mechanical exemptions should be proportionate to their
mechanical use.

5) The small inner court is too small.

Summary of the July 26, 2018 ZD1

The building is proposed in the midblock between Central Park West and
Columbus Avenue on a zoning lot that is part through and part interior between
West 66™ and West 65% Streets. The entire lot is in the Special Lincoln Square
lot is zoned C4-7 (an R10
equivalent) and thq southsrmpect eazan . Ihe northemn portion contains the
i landmark) that is proposed to
ntial tower with a community

stay. The proposed

Challe_nge
Denie

Date: 11/29/2018




facility ln the first floor. The southern portion is developed with an R8 height
factor building, also with a community facility in the first floor.

The proposed building has an atypically large mechanical void. The following is a
3D model of the proposed building and the building to stay on the zoning lot,
based upon information provided in the ZD1:

GEORGE M. JANES*'T“"”“ Challenge
Denie
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The mechanical portions of the proposed building are shown in gray, residential
in yellow, commercial in pink, and community facility in blue. A large
interbuilding void starts on the 18" floor and extends 161 feet to the next story,
the use of which is claimed to be accessory building mechanical. While there
may be some mechanical equipment placed on the floor of this space, it appears
that the primary use of the floor is to increase the height of the tower floors above
it. There are also mechanical floors on the 17% and 19* floors but these have
more typical floor-to-floor heights.

The building is also notable for the large size of the base below the tower. At over
20,000 SF with a maximum dimension of 165 by 140 feet, it leaves about 1/3 of
the floor area of each residential floor more than 30 feet from any possible
window. We engaged an expediter to get more detailed building plans so that we
could examine how this space, and the spaces claimed as mechanical are being
used. The expediter was informed that no more detailed plans regarding the
above grade portion of the building were publicly available. Therefore these
comments are limited to that information which is available, the ZD1 and the
PWIA.

1. The ZD1 is inconsistent and either incorrect or out of date
The ZD1 section drawing shows a 42™ floor, which appears to be a roof level.
There is neither a 42™ floor, nor a roof level shown in the Proposed Floor Area
table. Further, the Proposed Floor Area table reads that the project proposed is
9.24 FAR. This is an error, as it omits all existing floor area to remain on the
zoning lot while counting the lot area of the entire zoning lot. The actual
proposed FAR is 10.03 (548,541 ZF A proposed / 54,687 SF of lot area). The
difference is not trivial and amounts to over 43,000 ZFA that is missing from the
table.

More substantially, however, a PW1A (dated August 28, posted August 30)
describes changes to the building that are material to the ZD1 and the zoning
approval. These changes include the elimination of the 40" and 41* floors and
changes to the configuration of the synagogue portion of the 1* floor mezzanine.
The previous PW1 identified this mezzanine as mechanical space accessory to the
community facility use and the ZD1 shows this space as having no zoning floor
area. This new PW1A identifies it as “vacant” space. As defined by ZR12-10,
zoning floor area would include vacant space, while accessory mechanical space
is not. Accordingly, the MEZ1 4A line of the Proposed Floor Area table in the
ZD1 is incorrect and the ZD1 understates the amount of zoning floor area being
proposed.’ Considering the proposal is using all the floor area generated by the
zoning lot, any exempt gross floor area reclassified as zoning floor area will cause

the building to no longer comply with FAR and be out of compliance.
REVIEWED BY
Scott D.. Pava

1 The PW1A also show %@guu Mezzanine” (page 4) has six dwelling
units, which appears tq b #f'If71s is true, then the zoning floor area reported in the
ZD1 is vastly incorrec{

GEORGE M. JANES & AYSOCIATES
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At minimum, a new ZD1 (or a ZD1A) that demonstrates FAR compliance with
this additional zoning floor area, corrects the mezzanine in the table, removes the
40™ and 41% floors, adjusts floor area sums in the Proposed Floor Area table,
includes existing floor area to remain in the Proposed Floor Area table, updates
the section, plan and elevation to describe the building being proposed, and
incorporates any other changes not detailed herein, is required. Alternatively, if
the DOB agrees that the floor area in the synagogue mezzanine should be
classified as zoning floor area, then it should issue an intent to revoke the zoning

approval.

2. The FDNY has unanswered questions regarding the safety of
interbuilding voids. The Commissioner should not approve any
unsafe building.

The proposed building has an “interbuilding void,"”? which is a large empty area
that may be nominally used for accessory building mechanical purposes, but
which is mostly empty space not intended for habitation. In the past, both the
Department and the BSA have approved such spaces, which according to those
interpretations may be of unlimited size.

Interbuilding voids are still a novel construction technique and at 161 feet floor-
to-floor this one is the largest ever proposed. When the Special Lincoln Square
District was adopted in 1993, such a concept was never considered because it was
inconceivable. There is a substantial record regarding the design and adoption of
the Special Lincoln Square District, which tells us that the district regulations
were adopted, in part, to “control height” “in response to the issues raised by the
height and form of recent developments.™ The tallest of these “recent
developments™ was 545 feet,* which is over 200 feet shorter than the current
proposal. New York City codes do not directly address interbuilding voids or
their use, and developers, the DOB and the BSA have interpreted them just as
they would any other mechanical floor.

But interbuilding voids are not just another mechanical floor. They are a new
building technique that are not well addressed in any of our regulations. Just
because they contain a nominal amount of mechanical equipment does not mean
that they should be treated as any other mechanical floor. This is especially true
since the Fire Department of the City of New York (FDNY) has expressed
questions regarding the safety of this new construction technique. Once those
concerns were expressed, all approvals of buildings using the technique should
have been suspended until the FDNY questions were answered and stop work
orders for buildings under construction should have been issued.

2 “Imra-building void” s,/ AR A )mw: the phrase “interbuilding void™

now appears to be S5\ BN contiues its use.
3N 040127 (A) ZRM, % A
* The Millennium Towdr at 101 West 5 Stree

lk.'.

L]
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It does not matter that the technique may be legal under zoning. The New York
City Building Code clearly grants the Commissioner the powers to override an
approval if there is an issue of “safety or health”:

Any matter or requirement essential for the fire or
structural safety of a new or existing building or
essential for the safety or health of the occupants or
users thereof or the public, and which is not covered by
the provisions of this code or other appliaable laws and
regulations, shall ba subject to determination and
requirements by the commissioner in gpecific cases.®

{Emphasis added]

The FDNY’s concerns .

In2017, I brought the concept of interbuilding voids to the attention of the
FDNY. At that time, the Bureau of Operations - Office of City Planning was
unfamiliar with this new building technique. I provided drawings in the hope that
these drawings could be examined with a consideration for both fire safety and
fire operations. mWﬁer, 2018, the FDNY expressed the following
concerns about a building with a large interbuilding void on East 62 Street:

The Bureau of Operations has the following concerns in regards to the proposed construction @
249 East 62 street (“dumbbell tower™); -

- Access for FDNY to blind elevator shafts... will there be access doors from the fire stairs.

* Ability of FDNY personnel and occupants to cross over from one egress stair to another within
the shaft in the event that one of the stairs becomes untenable.

* Will the void space be protected by a sprinkler as a “concealed space.”
* Will there be provisions for smoke control/smoke exhaust within the void space.

* Void space that contain mechanical equipment... how would FDNY access those areas for
operations.
These concerns and questions appear informal because they were sent out as an
email by the FDNY Office of Community Affairs rather than a formal
memorandum from the FDNY. I contacted the Bureau of Operations to confirm
their accuracy, which that office did.

On August 31, 2018, I called Captain Simon Ressner, the person who put the
FDNY's safety concerns in writing, asking him the status of the FDNY’s
concems regarding interbuilding voids. He informed me that the FDNY has had
no communication with the DOB since the DOB was informed of the FDNY's
safety concerns. He also said that the FDNY had some communication with the

Department of Ciwws concerns were acknowledged,
but no answers wefe providgsd,ewep By

Scott D. Pavan, RA
Borough Commissioner

5 §28-103.8
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Further, Captain Ressner told me that the FDNY had not been asked to comment
on the West 66™ Street building, and, indeed, only knew of its existence because I
sent the ZD1 to him. When asked about the parts of the ZD1 for West 66% Street
labeled “FDNY access,” he informed me that he could not make a determination
as to the adequacy of these spaces based upon so little information. He would
need to see full building plans, which, according to our expediter, are not
available to the public.

As a citizen of the City of New York, 1 have to say that this lack of
communication or concern over FDNY’s questions is shocking. All New Yorkers
expect our City agencies to be working together and sharing information, but in
this case it appears that the following is true:

A new building technique (the void) is introduced;

No one from the DOB informs the FDNY;

A private citizen brings this to the FDNY"s attention;

FDNY expresses concern and asks several questions, in writing,
regarding the safety of fire operations within the void;

Those questions are met with silence from the DOB;

DOB continucs to approve buildings with the same technique, which
are cven larger and more extreme.

19 1 =

§ A

Most issues involving zoning challenges are technical and esoteric, impacting an
element of form or use. While these issues are important, they almost never
involve possible physical harm. The FDNY"s questions rise to a completely
different level. This is a question of building safety, a fundamental role of
government, which has been left unanswered. The DOB should have never
granted an approval to a building where the FDNY has expressed questions

regarding fire safety and operations.

Building code §28-103.8 anticipates situations that are not well addressed in the
Zoning Resolution, Building Code, and/or Construction Code and provides the
Commissioner of Buildings the ability, indeed the obligation, to make a
determination on this construction technique as an issue of public safety. Simply,
safety trumps zoning, as it should.

Other agencies are also recognizing that interbuilding voids are a problem but not
for the same reasons the FDNY has expressed. In a January 2018 town hall event,
the Mayor and Chair of CPC Marissa Lago stated that interbuilding voids were a
problem and that DCP was working with the Department of Buildings to find a
solution. In May and September of 2018, I met with the head of the Manhattan
office of DCP and her ids, what they are, and where they
become probl anurhandesign k perspective, and I understand
that City Council | S8a MRS milar meetings and concerns. All
agree that vast, ovén VORI TS are a problem and that they

i aPguld®as in the Zoning Resolution, while not
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providing any public benefit. Council Member Rosenthal and Manhattan
Borough President Brewer have both repeatedly and publicly voiced their concem
about this technique as a loophole around zoning’s bulk regulations that does
nothing to improve the quality or amount of housing in the City.

But most importantly, this novel technique may not be safe. Our codes give
Commissioner Chandler the authority to act to protect safety, and act he must.

3. Tower coverage and bulk packing are calculated on different parts
of the zoning lot. They must be linked.
While the tower portion of a building constructed under the tower-on-base
regulations has no height limit, height is effectively regulated by linking tower
coverage to the “bulk packing” rule. 'We know this because the City Planning
Commission (CPC) stated as much in their approval of the tower-on-base
regulations:

“The height of the tower would be effectively regulated by using a defined range of tower
coverage (30 to 40%) together with a required percentage of floor area under 150 feet (55

to 60%).”°

The Special Lincoln Square District has its own flavor of the tower-on-base
regulations but it is clear that the intent of the regulations is the same:

“Furthermore, in order to control the massing and height of development, envelope and
floor area distribution regulations should be introduced throughout the district. These
proposed regulations would introduce tower coverage controls for the base and tower
portions of new development and require a minimum of 60 percent of a development's
total floor area to be located below an elevation of 150 feet. This would produce building
heights ranging from the mid-20 to the low-30 stories (including penthouse floors) on the
remaining development sites.

In response to the Community Board's concern that a height limit of 275 feet should be
applied throughout the district, the Commission believes that specific limits are not
generally necessary in an area characterized by towers of various heights, and that the
proposed mandated envelope and coverage controls should predictably regulate the
heights of new development, The Commission also believes that these controls would
sufficiently regulate the resultant building form and scale even in the case of
development involving zoning fot mergers.”’

The key components of the tower-on-base regulations (tower coverage and floor
area under 150 feet (the so-called bulk packing rule)) only function as intended
when they are applied over the same lot area. Because this zoning lot is split by a
zoning district boundary, the applicant, relying upon ZR 77-02, decided that tower
coverage is calculated on the C4-7 portion of the zoning lot (35,105 SF), while the

area under 150 feet i i ning lot (54,687 SF), regardless
of zoning district. REVIEWED BY
. Scott D. Pavan, RA
“—Soroogh Commissioner
6N 940013 ZRM
7N 940127 (A) ZRM
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The applicant’s reading of 77-02 is in error. While ZR 82-34 instructs that floor
area under 150 feet should be calculated on the entire zoning lot, it does not also
follow that tower coverage (82-36) should be calculated on a different portion of
the zoning lot, as such a reading is contrary to the purpose of the tower-on-base
regulations and leads to absurd results.

A basic principle of statutory construction is that the same phrase or term should
be given a consistent meaning when interpreting a statute. In the applicant’s
interpretation, the term “zoning lot™ means a large area (54,687 SF) under 82-34
(bulk packing) and a small area (35,105 SF) under 82-36 (tower coverage). Not
only does this interpretation violate this basic principle that the same words
should have the same meaning, it is also in conflict with the intent of the statute as
detailed in the CPC findings.

Another bedrock principle of legislative construction, going back over 100 years,®
is that legislatures do not intentionally act irrationally or promote absurd resuits.

“The Legislature is presumed to have intended that good will result from its laws, and a
bad result suggests a wrong interpretation. . . . Where possible a statute will not be
construed so asto lead to . . . absurd msequenes orto self-conmdlcuon.“
(McKinney's Staaustes § I4|). dty of Buffaic vy 0., 303 N.Y. 453,
460-461 (1952); mnm_gg 201N Y 3!5 (1913)

It bears repeating: “A bad result suggests a wrong interpretation.” In the context
of the tower-on-base building form, the interpretation the applicant has proposed
produces a bad result which goes against the intent of the regulations. Perbaps the
best evidence for the bad result is the current application, which produces a
building over 200 feet taller than the Millennium Tower, the $45-foot tower that
created the impetus to adopt the amendments to the Special District. These
amendments were, in part, intended to control building height and to prevent
additional buildings like Millennium Tower. But more than that, if the applicant’s
interpretation was actually correct, and all floor area under 150 feet on the zoning
lot counts as area under 150 feet, while tower coverage only counts in the R10
equivalent portion of the zoning lot, then this building could have easily been
more absurd and more contrary to the intent of the special district regulations; the
applicant appears to be showing restraint by not fully exploiting the loophole their
interpretation creates.

For example, directly to the west and south of the subject zoning lot, there are lots
9 and 10, which contain existing buildings that are both entirely below 150 feet

epegtedly al d in mote recent years in both tand use and other

contexts. For examplefiy d'X75 (2017), decided less than one yesr
ppdafEd ' vt vacuum-like’ readings of statutes in

300 i} ‘contrary to the purpose and intent of

the underlying st operative features of the statute's

core overview pro
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and are in the R8 zoning district. Using the applicant’s logic and interpretation of
the SLSD and 77-02 the applicant could have expanded their zoning lot to
include these sites, > which would have added approxlmately 45,000 SF of
existing floor area under 150 feet.!® This zoning lot merger would have required
no transfer of floor area, or “air rights,” and would not change anything about
these existing buildings or materially impair their development potential, other
than keeping any future development to less than 150 feet. Their existing floor
area would just be used in the tower-on-base calculations, which would have
allowed the applicant to construct an even taller building.

Such a paper transaction would have allowed the 45,000 SF floor area in these
existing buildings to be counted as being below 150 feet in the bulk packing
calculations. The net effect of such an action would be to allow the tower to
increase by two stories or 32 feet.!!

Using the applicant’s interpretation, the larger the zoning lot with existing
buildings under 150 feet, the taller the tower can go, as long as those existing
buildings are in a non-tower zoning district (not R9 or R10, or their commercial
equivalents). Yet the CPC wrote in their findings about the impact of zoning lot
mergers on the tower-on-base form in Lincoln Square:

“The Commission also believes that these controls would sufficiently regulate the
resultant building form and scale even in the case of development mvolvmg zoning lot
mergers.” [Emphasis added.]

If the applicant’s interpretation were correct, then there is no way that this CPC
belief could be accurate. To demonstrate an even more absurd example of the
applicant’s interpretation, consider the following tower-on-base building proposed
at 249 East 62" Street.

® With the consent of the owners of lots 9 and 10.

19 The ZD1 interprets the 60% rule as 60% of the maximum allowable floor area on the lot, not the
floor erea permitted. The text of 82-34, however, instructs “60 percent of the total #floor area#
permitted,” which is not necessarily the maximum floor area allowed, and less floor area may be
permitted than the maximum allowed. In the case of this building, the applicant’s interpretation,
while in error, is not material since the building is proposed at the maximum floor area allowed.

In this hypothetical scenario, however, floor area permitted would require a literal interpretation of
the text: the total floor area for which a permit is, or will be, granted.

11 A 45,000 SF increase j an that 40% of that area, or 18, 000 SF,

allowing the tower to | asce ARHTIA pr 32 fest using 16 feet FTF heights. The height

of the base can be ningidrpehtidongtisdines plate bf the base, which would resultin a
better floor plate for residenti i floor plate and raising floor-to-floor
heights by less than ong: foot per floor
GeorGL M. Janes & AfsociaTes Challe_nge
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Actual iower-on-base proposal ot 249 E. 62* Styeet

This is another R10 equivalent tower-on-base building with a massive void. Here,
the R10 equivalent portion of the lot extends only 100 feet from the wide street
the tower faces. Ifall floor area on the zoning lot under 150 feet can be counted
for bulk packing outside the R10 equivalent portion of the lot, and the tower is
only counted on the R10 equivalent portion of the zoning lot, then the zoning lot
can be expanded to cover much of the block. If that is done, then al/ floor area
under 150 feet, with the exception of the ground floor of the new building will be
in buildings to stay on the lot. This zoning lot would require no transfer of
development rights and would not impair the future development potential of the
existing developments in the height limited mid-blocks. The following shows
how such a building might be massed out:

Gecrot M. Janes & AJSOCINES pallanaa
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The applicant’s interpretation would
allow the midblock R8B buildings (light
yellow) to contribute all the floor area
bulk packing requires.
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Possible tower on base massing if the area for tower coverage is divorced from the area for bulk
packing

The existing buildings added to the zoning lot are shown in light yellow in the
midblock. They contribute substantially all the floor area under 150 feet that this
new building needs so that the floor area generated on its own lot can be placed at
levels higher than 150 feet. In the prior example there were 13 residential floors
over 150 feet, With this interpretation and large zoning lot, 26 residential floors
in the main portion of the building are over 150 feet. This example shows
expanded mechanical floors acting as a platform to raise the building to 150 feet
so that the height can be maintained. It could have just as easily been a single
floor designed to be 150 feet floor-to-floor, which while sounding absurdly
unrealistic, is actually 11 feet shorter than what the applicant is actually proposing
on the 18" floor of their building.

While the absurdity of the Festeny € i
be said that there i§ no peesoGR PG Or désign rationale for zoning text to
be read as such. The 30% mh%tomr coverage standard came out of DCP
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studies from 30 years ago'? that found that older towers from the 1960s and 70s
were largely at or near the 40% maximum coverage. Towers from the 1980s were
smaller, averaging just 27% with some extreme cases as low as 20%. The record
shows the 30% minimum on tower coverage, linked with “bulk packing,” was
intended to act as a control on tower height. At its largest (11,580 SF), the tower
proposed on West 66 Street has a coverage of 21% on its zoning lot. At its
smallest, it covers just 19%. It must cover between 30% and 40% of the zoning
lot, which means it should be between 16,406 SF and 21,875 SF. The tower
coverage is too small; the approval should be revoked.

4. Areas claimed for mechanical exemptions should be proportionate
to their mechanical use.

The DOB has the responsibility to determine that spaces claimed as exempt from
zoning floor area because they are used for mechanicals are, in fact, used for
accessory building mechanicals and are reasonably proportionate to their use. If
they are not, then the DOB must ask the applicant to redesign these spaces.
Considering the size of the 18% floor, at 161 feet floor-to-floor, it seems unlikely
that any such review took place.

We know that, in the past, the DOB required applicants to justify their mechanical
exemptions and questioned the validity of these spaces. I am attaching a ZRD1
dated 3/12/2010 that was reviewed by then Manhattan Deputy Borough
Commissioner Raymond Plumney. This document is the result of a DOB Notice
of Objections dated 1/12/2010'* where the DOB questioned the applicant’s use of
the mechanical exemption. This ZRD1 is notable because the building in question
is what would become known as One Fifty Seven, the tallest residential building
in Manhattan at the time.

The original Notice of Objections, as reported in the ZRD1, documents the DOB
questioning mechanical spaces, requiring the applicant to justify the spaces they
were claiming as exempt. It is evidence that the DOB at one time policed the
exemption, to ensure that the spaces claimed as exempt from zoning floor area
actually should be exempt and that mechanical spaces were sized proportionately
to their mechanical purpose. This was a vital function that the DOB served in the
past and there has been no statute that required a change in policy. As this
building demonstrates, the DOB needs to police spaces that applicants are
claiming are exempt to ensure that they are appropriate to the exemption. If it
does not, the exemption is abused, which undermines the Zoning Resolution’s
bulk regulations. The DOB should reexamine the spaces claimed as exempt and
require that they be proportionally sized for their mechanical purpose; if they are
not, the DOB should revoke the approval.

12 Regulating Residen ﬂT o I

Square District g
BThe original Notice €06
October 2017. {t has

. ‘ ions, 1989; and Special Lincoln

Freedom of Information Law in
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5. The small inner court is too small.
The ground level open space shown below is not a side yard because it does not
extend to the front yard line. It is surrounded by building walls and a lot line, so
therefore, it must be an inner court. While the numbers are hard to read on the
ZD1, it appears that the plan shows the narrowest dimension for this small inner
court to be just over nine feet.

<  WEST 66TH STREET
bl (60 WIDE = NARROW STREET )
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N CURBC % 0 o1, 1820 v STREEY,

kY faas ..‘i.- YO, o - SO ﬂ.ﬁ
IIHI:E- MTEENIA e =D J.ias!JDX3 adsl
Ill‘"‘ll_.!“!"ﬁm Llgs/sl | | ]

=ty LI _,ﬂ..»ﬁ,-‘..___—--,-_..._‘__‘_._—.—-—_-.f__.,._.___

&7 X2l 2B
-y,,.,l > 'VI""B’, ="-~"~5l\ 2Wan!

r-u- (7 1712 -ﬁﬂé [ F=7 —7 —7 711 ‘k avad a

ﬁ@ ll\li%

.,

Detall of plmx shawing the small inmer court

REVIEWED BY
Scott D. Pavan, RA
Borough Commissioner

GrORGE M. JaNES & ARSOCIATES (- o llanae
Denleg

Date: 11/1g/2028




14

AT, ! STORY &Ci
msm [ Ctl.UH

~1l

Detail of plan with dbnmzon clrcled

The number shown appears to be 9.58 feet but that dimension is not taken at the
narrowest location. ZR 23-851(b)(2) requires that this inner court be at least 10
feet wide. The zoning approval should be revoked.

Final thought: a self-imposed hardship

On October 24, 2016, the DOB gave this applicant an approval for a different
building on the C4-7 portion of the zoning lot, which allowed the applicant to
proceed with demolition and excavation. More than four months prior to DOB's
2016 approval, the Attorney General of the State of New York approved the sale
of the Jewish Guild for the Blind (which is the former owner of the R8 portion of
the zoning lot along West 65% Street) to the owner of this development. In
November of 2017, a new design for the current zoning lot was announced to the
public and shown to elected officials and neighbors. At this time, zoning approval
was still not sought. During the 18 months between the initial zoning approval
and the July 26, 2018 zoning approval, demolition, excavation and construction of
the foundation continuéd, all based on an approval for a building no one intended
to build. This clever exercise at obfuscation has allowed construction to progress
far beyond what would be typical at this point in the approval process.

While not directly applicable to the Zoning Resolution, this issue matters because
courts, the Board of Standards and Appeals, and perhaps the DOB, all care to
varying degrees about the hardship their decisions can create, especially for
developers who have already uwestcd sngmﬁcant financial resources. If a

building is substantjz neogr in the approval is found, the
more hkely the errpr and pm.ll be gilbwed to stand, especially ifa
court is mvolved. SRR thedibitantial progress the applicant
made on cons is '-j' ' 10 the 18 mbnths of construction activity
between the DOB’ iti AP DO ilding that was never intended to be
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built, and its approval of this current proposal. Had the applicant filed for zoning
approval in 2016 when the NYS Attorney General approved their acquisition, or
even when the proposal was shown to the public in November 2017, this
challenge would have been filed much earlier in the construction process. Any
hardship created because of a correction of an error in the approval is entirely
self-imposed and should not be a consideration for any administrative or legal
entity.

Close
Thank you for consideration of these issues and your efforts to make New York
Cxty a betl:er place i3 you have any questions, please contact me directly at

George M. Janes, AICP, George M. Janes & Associates

For

Sean Khorsandi, Executive Director, Landmark West!

And

Johin Waldes, President, 10 West 66™ Street Corporation

With support from:

Q. BoweR_

Gale Brewer, Manhattan Borough President

~
EVBWED BY
e. A ; Pavan, RA
mmissioner

Helen Rosenthal, New York uncil Memlbjer
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Brad Hoylman, New York State Senator

Richard N. Gottfried, Member of New York State Assembly
Attachments: ZD1, PW1A for 36 West 66 Street, ZRDI1 9631

CC: Bill dec Blasio, New York City Mayor
Corey Johnson, New York City Council Speaker
Edith Hsu-Chen, Director, Manhattan DCP
Erik Botsford, Deputy Director, Manhattan, DCP
Beth Lebowitz, Director, Zoning Division, DCP
Captain Simon Ressner, Fire Department, City of New York
Raju Mann, Director, Land Use, New York City Council
Roberta Semer, Chair, Community Board 7
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7| Location Inftrmation {To be completsd by 3 Bulidings Department officisl  spplicabls)
House e ~

Borough Manha ttan ok 1030 Lt 7503 N 1029723 Job Na. 120011102
-nmmmimttohmninum“wm ' "
Reques! hes bess: B3 Acproved ] Deried
FOROW-up 8pAOINIMeN requtred? TT vee B

Primary Zoning Resclution or Code Section(k ZR 12-10

Other'sacondary Zonldg Resciulion or Code Section(s): ZR 34-42 & ZR 34-422
Comments:
This CCD1 Response Form hareby supsarsedes the CCD1 previously issued on March 12, 2010.

.|Requast for a.determination to Inclue the horizontal branches ofthe plumbing ines and thelr respective chases in
céilculating zoning mechsnical deduciions, undet ZR 12-10, s hassby approved hesed on drewings submiitted nos.
Z-1,2-10, 2-11 and Z-12, datexd Febasary 16, 2010.

——

CONWRL N 963

Name of Authortoed Reviews: (pissss print): Raymond Plumey, FAIA
Title (please prind: Deputy Borough

Authorized Signatwre: T 7871 ﬁ Dew: 04-82-10 Time: 4:30 PM
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Challenge
Denie

Date: 13/29/2018
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: 110463418 Y
ZRD1: Zoning Resolution 74 z/

Buildings Determination Form St g ot nis
Musl be lypewritten,

| 1]Location Information Requirec for ai requests on fied appiications. 05137 - obj -01,07|
House No(s) 143 * Street Name WEST S7TH STREET
Boiuwh MANHATTAN Block 1010 17503 BiN1023723  ceNo. 105

I —I Appllcant Informallon Roqum for nunqucs's'on msdapphcatlons. _I
" Lest N Davidsoh™ ’ First Name James Wadie initial
Business Nime SLCE Architects Business Telephone 212-878-8400
Business Address 841 Broadway, 7th Floor Bugliess Fax
City New York - State NY Zip 10003 Mobile Telephone
E-Mall License Numbar 014019
LcensaType [JPE.  [QRA OOB PENS ID # (if vallable)

| 3]Attendee Information Required it dilsrent irom Appikcant in section 2 or no Appiant. 1
Relgtionship to the-property: . Filing Representative [j Attomey Domar
Last Name Silbermen First Name Nathan Middie Initial B.
Business Name Construction Consulting Assaciates, Inc. Busihess Telephone 212-385-1818
Business Address 100 CHURCH STREET, SUITE #1625 . Busifess Fax 212-385-1911
Ccity New York state NY Zip 10007 Mobile Telephone
E-Mail License/Regisiration # (if P £ JR A fAttorney)
OO0B PENS 1D § (¥ gwaliable)
| 4| Nature of Requsst Raguined'tor st raquasta. Gnly one.raquest may be submites per.form. -]
Nota: tiak thid form only i requéist Zonky Rudbiution deterinstion (lor éif olher requiisli, use CCD1 fomn) = i
Determination. requsyt lesued to: Borough Commissioner's Office [ Technical Aftpirs
Job sssoclatedwith this request? Yes (provijy job#/docKsxaminer name below) ™
Job Murter:120011182 Oocument Number4 " Exsovneri. Flayden
Has this request been previously denied? [ Yes (attach oil denied raquest form(s) and attachment(s) No
indicate lotal number of pages submitted with This request, inciuding attachmenis; {attachment may not be larger than 11" x 17").
Incticate ralevant Zoning Resalution ssclion(s): 12-10 Z.R., 34-42 ZR,, 34422 Z.R.

indicats-all Bulldings Department officials thatyeu have proviously reviewed this lssue with (if any):

D Borough Commizsioner D Code & .Zoning Specialst D Genaral Counssl's Office [ =
[} Deputy Borough-Commissioner [} Chiet Pan-Exammer B3 omer. High Rise Exam S g:»:L
ADMINISTRATIVE USE ONLY ‘ 7
Referance ¥ [} Appoinimen date: _ Apiointmint time: o ek
Appointment Schedylad With: e
Commenis: § S
'l '} . 9 ‘T‘-'. "
revimes sAZJR ] AT S B

‘REVIEWED BY R 2z QF- 4‘ ‘

Scott D. Pavan, RA
Borough Commissioner 6109

Challenge
Denie

Date: 11/19/2018




ZRD1 PAGE 2
| 5| Description of Request (eddtionsi space is svatadie on page 3) '

Note: Bulldings Départment oficisle will only intsgpret or clasify the Zoning Resolution, Any request for varistions of
lh:: ;;mlno Resolution must be filed with the Board of Standards and Appsals (BSA) or the Department of City Planning
(DEP).

Pilease Rsmize ol attachments, inchuding plans/skeiches, submiied with this form. If request Is based on a plan examiner abjection, fype In the
applicable objeciion Wt exactly as it sppears on the cbjeclion sheel.

Respectfully request detarmination that objection #1 and #7 to PAA dsled 1/12/10 which states:

{1] SF Deductions — typical floors. The square.fociage taken for plumbing chases is excessive.
Deductions have been taken where there appears to be no piumbing or ductwork. Coirect

zoning calculations.

[7] The mechanical deductions submitted on 2/5/10 sre still oxcessive. There are deductions
taken in areas where there does not appear to be mechanical equipment/plumbing to support
the deductions. Revise the mechanical deductions. Beductions can only be taken wheare there
is slab penetration. There are NO deductions for areas where plumbing/mechanical ductwork is
running horizontally!

The mechanical deductions taken lof plumbing vertical & horizontal chase are in compliance with the definition and
intent of exclusion from floor area as per Sec. 12-10 ZR. for the foliowiRg reasons;

1. Subject application is for the construction of & High Rise Luxury Transient Hotel and Residential Condoriinium above,
requiring larger giameter piping 10 propérly hopgrihe weter and waste demands requiring thicker pipe shafts.

2. The hotgl.foom arangements tequire multipie piae shefts hacaupe each unil hae a full bath and In some units
mubiple hatlirdoms, thus incrgesing tha tydical paroent of shafl deductions. Addtienally the non tygical luxurious hotel
bathrooms oftenwill have & showerin addition to e bathiub thus requiring adaltional orizonta) ahd vertical pipe-shafts.
In many cases the showers are outfitted with shower haads i more than one wall of the shower requiring even mare

horizontal and vertical pipe runs/shafts.

3. The design of the residential condominium Include many very isrge units with muRiple bedrooms, many having their
own bathroom, thus increasing the aumber of shafls and the percentage of plumbing and mechanical shaft deductions.

4. Many of the residential master bathrooms will have a shower in eddifion to the bathtub; these showers wili have
shower heads in more thah one of the shower enclosure waks requiring additions! horizontel and vertical shafts.

5. The residentia! kilchien designs call for fadures on more than one o two walls to accommodate luxurious amenities
i.e. more than one dishwasher, ics mathing, seperste cook tops and ¢vens, multiple sinks, ete. Thus the need for more
than the typical numbar of wet horizontal of vertical-shafts.

§. it le proposed to use vertical heat pumps to hest and cool the residential units and that fresh air is supplied to both the
hotel and residential units, further increasing the percentage of mechanica! (shait) deductions.

7. Rt is Important to note that spacial and consthuction cost economy has been saerificed |.ex few back 1o back bathrooms
or kiichens, to create luxurious layouts, ak resulling in mechanical deductions at 8 higher renge.

GNPAL V.63 :

Note: Bulidings DeparimintDeterminstion wii be issued on the DRD1 Respanse Form

‘Challenge
Denie

L Date: 12/29/2018
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Note: Bulldings Department.liétarmination will be issued.on the ZRD1°Responss Form

| 7|Statements and Signature Required for ai requests

1 hergby State ot all of the above information is correct and complete to the bas) of
my knowiegge, Falsification of any statemant is & miscemeandr and is punishable
by a fins &F imprisonment, or bath. It is unfawful to give t a City employee, or for a
City emplayse to accept, any boneRt, fohetery or othenwise, sither as a pratuity for
preperly parforming the Job or in exchange for special consideration. Vioiation is
punishéble by imprisonment or fins, or both.

_ REVIEWEDBY
ScottD. Pavan, RA
Borough Commissioner 6103

Challenge
Denie

L Date: 11/1g/2018







4 - Zoning and
Construction Code
Sections



36 WEST 66TH STREET (A/K/A 50 WEST 66TH STREET)
MANHATTAN BLOCK 1118, LOT 45

Applicable Zoning and Construction Code Sections

1. Zoning Resolution

Article I — General Provisions
Chapter 2 — Construction of Language and Definitions

ZR § 12-10 - Definitions

"Floor area" is the sum of the gross areas of the several floors of a #building# or
#buildings#, measured from the exterior faces of exterior walls or from the center
lines of walls separating two #buildings#....

However, the #floor area# of a #building# shall not include...

(8) floor space used for mechanical equipment, except that such exclusion shall
not apply in R2A Districts, and in R1-2A, R2X, R3, R4, or R5 Districts, such
exclusion shall be limited to 50 square feet for the first #dwelling unit#, an
additional 30 square feet for the second #dwelling unit# and an additional 10
square feet for each additional #dwelling unit#. For the purposes of calculating
floor space used for mechanical equipment, #building segments# on a single
#zoning lot# may be considered to be separate #buildings#....

Article VII — Administration
Chapter 7 — Special Provisions for Zoning Lots Divided by District Boundaries

ZR § 77-02 — Zoning Lots Not Existing Prior to Effective Date or
Amendment of Resolution

Whenever a #zoning lot# is divided by a boundary between two or more districts
and such #zoning lot# did not exist on December 15, 1961, or any applicable
subsequent amendment thereto, each portion of such #zoning lot# shall be
regulated-by-all the provisions applicable to the district in which suchportion of
the #zoning lot# is located. However, the provisions of paragraph (a) of Section
77-22 (Floor Area Ratio) and Section 77-40 (SUPPLEMENTAL
REGULATIONS) shall apply to #zoning lots# created at any time where different
#oulk# regulations apply to different portions of such #zoning lot#.



Article VIII — Special Purpose Districts
Chapter 2 — Special Lincoln Square District

ZR § 82-00 — General Purposes

The "Special Lincoln Square District" established in this Resolution is designed
to promote and protect public health, safety, general welfare and amenity. These
general goals include, among others, the following specific purposes:

(a) to preserve, protect and promote the character of the Special Lincoln Square
District area as the location of a unique cultural and architectural complex - an
attraction which helps the City of New York to achieve preeminent status as a
center for the performing arts, and thus conserve its status as an office
headquarters center and a cosmopolitan residential community;

(b) to improve circulation patterns in the area in order to avoid congestion arising
from the movements of large numbers of people; improvement of subway stations
and public access thereto; including convenient transportation to, from and within
the district; and provision of arcades, open spaces, and subsurface concourses;

(c) to help attract a useful cluster of shops, restaurants and related amusement
activities which will complement and enhance the area as presently existing;

(d) to provide an incentive for possible development of the area in a manner
consistent with the aforegoing objectives which are an integral element of the
Comprehensive Plan of the City of New York;

(e) to encourage a desirable urban design relationship of each building to its
neighbors and to Broadway as the principal street; and

(f) to promote the most desirable use of land in this area and thus to conserve the
value of land and buildings, and thereby protect the City's tax revenues.

ZR § 82-02 — General Provisions

In harmony with the general purpose and intent of this Resolution and the general
purposes of the #Special Lincoln Square District# and in accordance with the
provisions of this Chapter, certain specified regulations of the districts on which
the #Special Lincoln Square District# is superimposed are made inapplicable, and
special regulations are substituted in this Chapter. Each #development# within
the Special District shall conform to and comply with all of the applicable district
regulations of this Resolution, except as otherwise specifically provided in this
Chapter.



ZR § 82-34 — Bulk Distribution

Within the Special District, at least 60 percent of the total #floor area# permitted
on a #zoning lot# shall be within #stories# located partially or entirely below a
height of 150 feet from #curb level#. For the purposes of determining allowable
#floor area#, where a #zoning lot# has a mandatory 85 foot high #street wall#
requirement along Broadway, the portion of the #zoning lot# located within 50
feet of Broadway shall not be included in #lot area# unless such portion contains
or will contain a #building# with a wall at least 85 feet high coincident with the
entire #street line# of Broadway.

ZR § 82-35 — Height and Setback Regulations

Within the Special District, all #buildings# shall be subject to the height and
setback regulations of the underlying districts, except as set forth in: (a)
paragraph (a) of Section 82-37 (Street Walls Along Certain Street Lines) where
the #street wall# of a #building# is required to be located at the #street line#; and
(b) paragraphs (b), (¢) and (d) of Section 82-37 where the #street wall# of a
#building# is required to be located at the #street line# and to penetrate the #sky
exposure plane# above a height of 85 feet from #curb level#.

ZR § 82-36 — Special Tower Coverage and Setback Regulations

The requirements set forth in Sections 33-45 (Tower Regulations) or 35-64
(Special Tower Regulations for Mixed Buildings) for any #building#, or portion
thereof, that qualifies as a "tower" shall be modified as follows:

(a) At any level at or above a height of 85 feet above #curb level#, a tower shall
occupy in the aggregate:

(1) not more than 40 percent of the #lot area# of a #zoning lot# or, for a
#zoning lot# of less than 20,000 square feet, the percent set forth in
Section 23-65 (Tower Regulations); and

(2) not less than 30 percent of the #lot area# of a #zoning lot#. However,
the highest four #stories# of the tower or 40 feet, whichever is less, may

I cover less than 30 percent of the #lot area# of a #zoning lot# if the gross
area of each #story# does not exceed 80 percent of the gross area of the
#story# directly below it.

(b) At all levels at or above a height of 85 feet from #curb level#, the minimum
required setback of the #street wall# of a tower shall be at least 15 feet from the
#street line# of Broadway or Columbus Avenue, and at least 20 feet on a #narrow
street#.



(c) In Subdistrict A, the provisions of paragraph (a) of Section 35-64, as modified
by paragraphs (a) and (b) of this Section, shall apply to any #mixed building#.
For the purposes of determining the permitted tower coverage in Block 3, as
indicated on the District Plan in Appendix A of this Chapter, that portion of a
#zoning lot# located within 100 feet of the west #street line# of Central Park
West shall be treated as if it were a separate #zoning lot# and the tower
regulations shall not apply to such portion.

2. Administrative Code

Title 28 — New York City Construction Codes
Chapter 1 — Administration
Article 101 — General

§ 28-103.8 — Matters Not Provided For

Any matter or requirement essential for fire or structural safety or essential for
the safety or health of the occupants or users of a structure or the public, and
which is not covered by the provisions of this code or other applicable laws and
rules, shall be subject to determination and requirements by the commissioner in
specific cases.
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¢ Matter of Avella v City of New York, 29 N.Y.3d 425

Copy Citation

Court of Appeals of New York

April 25, 2017, Argued ; June 6, 2017, Decided

No. 54
Reporter
29 N.Y.3d 425 * | 80 N.E.3d 982 ** | 58§ N.Y.8.3d 236 *** | 2017 N.Y. LEXIS 1403 **** | 2017 NY Slip Op 04383 | 2017 WL
2427307

_[1]. In the Matter of Senator Tony Avella, et al., Respondents, v City of New York, et al., Respondents, Queens Development
Group, LLC, ¢t al., Appellants.

Prior History: Appeal, by permission of the Court of Appeals, from an order of the Appellate Division of the Supreme Court in
the First Judicial Department, entered July 2, 2015. The Appellate Division (1) reversed, on the law, a judgment of the Supreme
Court, New York County (Manuel J. Mendez w, J.), entered in a hybrid CPLR article 78 proceeding and declaratory judgment
action, which had denied the petition for a judgment pursuant to CPLR article 78 and for declaratory and injunctive relief in
connection with the construction of Willets West, a retail entertainment center, on City parkland, and dismissed the proceeding; and
(2) granted the petition to the extent of declaring that construction of Willets West on City parkiand without the authorization of the

state legislature violates the public trust doctrine, and enjoining any further steps toward its construction.

Matter of Avella v City of New York, 131 AD3d 77, 13 NYS3d 358, 2015 N.Y. App, Div. LEXIS 5643, 2015 NY Slip Op 5790
(July 2, 2015), affirmed.

Disposition: Order affirmed, with costs.

Core Terms

stadium, subdivision, parkland, purposes, authorization, alicnated, facilitics, leases, trade and commerce, grounds, appurtenant,
constructed, public trust doctrine, parking area, municipality, state legislature, entertainment, shopping, contracts, financing, non-
park, permits, rent, recreation, cultural, Jacket, legislative authorization, public purpose, rental agreement, public trust

Case Summary’

Overview

hld Where plaintiffs sued defendants, a city, joint venture, and others, in connection with proposed development of parkland,
the intermediate appellate court did not err in reversing the trial court's order of dismissal and enjoining the development
because construction on city parkland without the state legislature's authorization violated the public trust doctrine; [2]-The
plain language of Administrative Code of the City of N'Y 18-118. which concerned the stadium the city constructed on the




parkland, did not authorize the proposed construction of stores, a hotel, a public school, and housing, and §_18-118's
legislative history indicated that it was intended to authorize the lease, rental, or licensing of the stadium, not the construction
of unrelated facilities.

Outcome

The intermediate appellate court's order was affirmed.

¥ LexisNexis® Headnotes

Governments > Local Governments w > Duties & Powers v

View more legal topics

HNI& Local Governments, Duties & Powers

The public trust doctrine is ancient and firmly established in New York's precedent. When a municipality takes land for the
public use as a park, it holds it in trust for that purpose. Receiving the title in trust for an especial public use, the municipality
may not convey the land without the sanction of the legislature. New York's courts have time and again reaffirmed the
principle that parkland is impressed with a public trust, requiring legislative approval before it can be alienated or used for an
extended period for non-park purposes. Only the state legislature has the power to alienate parkland (or other lands held in
the public trust) for purposes other than those for which they have been designated. Even though a municipality may own the
land dedicated to public use, the title of the municipal corporation to the public streets is held in trust for the public, and the
power to regulate those uses is vested solely in the legislature. @ More like this Headnote

Shepardize - Narrow by this Headnote (1) &

Governments > Local Governments w > Duties & Powers v
View more legal topics

_I_JLV_Z& Local Governments, Duties & Powers

Under the public trust doctrine, approval of the legislature in alienating parkiand must be plainly conferred through the direct
and specific approval of the state legislature. The principle also requires that a proposed use of parkland falls within the scope
of legislative authorization once granted. When there is a fair, reasonable and substantial doubt concerning the existence of an
alleged power in a municipality, the power should be denied. Legislative sanction must be clear and certain to permit a
municipality to lease public property for private purposes. Q More like this Headnote

Sheparydize - Narrow by this Headnote (1) 0 1

Governments > Legislation w > Interpretation v

HN3& 1egislation, Interpretation
When interpreting a statute, the court's primary consideration is to discern and give effect to the legislature's intention. The
text of a statute is the clearest indicator of such legislative intent and courts should construe unambiguous language to give

effect to its plain meaning. Q. More like this Headnote

Shepgrdize - Narrow by this Headnote (8)

Governments > Legislation » > [nterpretation w

HN#% Legislation, Interpretation
All parts of a statute are intended to be given effect and a statutory construction which renders one part meaningless should



be avoided. Furthermore, a statute must be construed as a whole and its various sections must be considered together and
with reference to each other. @ More like this Headnote

Shepurdize - Narrow by, this Headnote (3),

Governments > Local Govermments w > Duties & Powers w

View more legal topics

HN35& Local Governments, Duties & Powers
Administrative Code of the City of NY 18-118(a) grants the city the right to enter into contracts, leases or rental agreements,
etc., for persons wishing to use, occupy or carry on activities in, the whole or any part of a stadium, with appurtenant
grounds, parking areas and other facilities. Nothing in that language authorizes the construction of a shopping mall or movie
theater; rather, it authorizes the city to enter into agreements permitting others to use the stadium and its appurtenant

, facilities. The term "appurtenant” means annexed to a more important thing, or constituting a legal accompaniment or
auxiliary, accessory to something else. Accordingly, the clear implication of the reference to "appurtenant facilities" is that
any such facilities must be related to, part of, belonging to, or serving some purpose for, the stadium itself. & More like this
Headnote

Shepardize - Narrow by this Headnote (1)

Governments > Local Governments + > Duties & Powers
View more Jegal topics

HN6X Local Governments, Duties & Powers

Administrative Code of the City of N'Y 18-118(b), like § 18-118(a), is limited to agreements the city might enter into for the
right to use, occupy or carry on activities in, the whole or any part of such stadium, grounds, parking areas and other
facilities. Here, "other facilities" in §_18-118(b) cannot be divorced from its statutory context: "appurtenant grounds, parking
areas and other facilities to be constructed by the city,” to be read as a legislative grant to authorize the pri;late construction of
anything deemed by the city to improve trade and commerce. Just as a general statute authorizing municipalities to construct
railroads on lands held in the public trust did not authorize New York City to construct a street railroad, the 1961 legislation
does not authorize the construction of a retail complex and movie theater. Q More like this Headnote

Shepardize - Narrow by this Headnote (1)

i

w Headnotes/Summary

Headnotes

Parks and Parkways — Public Trust Doctrine — Development of Municipal Parkland — Legislative Authority
Required

1. The plain language of Administrative Code of the City of New York § 18-118, which was enacted to provide for the
financing and use of a municipal baseball stadium within a City park, did not authorize defendants’ proposed development of
a retail entertainment center on an undeveloped area of the parkland. Only the state legislature has the power to alienate
parkiand, or other lands held in the public trust, for purposes other than those for which they have been designated.
Administrative Code § 18-118 (a) grants the City the right to "enter into contracts, leases or rental agreements" for persons
wishing "to use, occupy or carry on activities in, the whole or any part of a stadium, with appurtenant grounds, parking areas
and other facilities." Nothing in that language authorizes the construction of a shopping mall or movie theater; rather, it
authorizes the City to enter into agreements permitting others to use the stadium and its appurtenant facilities. The clear

implication of the reference to "appurtenant facilities" is that any such facilities must be related to, part of, belonging to, or
p pp ging




-

(

parkland for the "improvement of trade and commerce," is limited to agreements the City might enter into for "the right to
use, occupy or carry on activities in, the whole or any part of such stadium, grounds, parking areas and other facilities." Here,
"other facilities" in subdivision (b) cannot be divorced from its statutory context: "appurtenant grounds, parking areas and
other facilities to be constructed by the city," to be read as a legislative grant to authorize the private construction of anything
deemed by the City to improve trade and commerce.

Counsel: [****1] Gibson, Dunn & Crutcher LLP, New York City (Caitlin J. Halligan of counsel), Skadden, Arps, Slate, Meagher
&Flom LLP, New York City (Jonathan Frank of counsel), and Fox Rothschild LLP, New York City (Karen Binder of counsel), for
appellants. 1. Text, structure, and precedent preclude rewriting section 18-118 of the Administrative Code of the City of New York
to narrow the purposes for which Willets West can be used. (People v Wragg, 26 N'Y3d 403, 23 NYS3d 600, 44 NE3d 898; Lederer
v Wise Shoe Co,, 276 NY 459, 12 NE2d 544: Commonwealth of the N. Mariana Is. v Canadian Imperial Bank of Commerce. 21
NY3d 55, 990 NE2d 114, 967 NYS2d 876; Matter of Concrete Applied Tech. Corp. v County of Erie, 130 AD3d 1578, 14 NYS3d
272; Matter of DiMarino v Maher, 76 AD3d 653, 906 NYS2d 605; Leader v Maroney, Ponzini & Spencer, 97 NY2d 95, 761 NE2d
1018, 736 N'YS2d 291; United States v Turkette, 452 US 576, 101 S Ct 2524, 69 L Ed 2d 246; Gooch v United States, 22-7 Us_ 124,
56 S Ct395, 80 L Ed 522; CSX Transp., Inc. v Alabama Dept. of Revenue, 562 US 277, 131 S Ct 1101, 179 L Ed 2d 37; Matter of
Cahill v Rosa, 89 NY2d 14, 674 NE2d 274, 651 NYS2d 344.) 1. The Willets West development falls squarely within
Administrative Code of the City of New York § 18-118 (b)'s enumerated purposes. (Matter of Kaufimann's Carousel v City of
Syracuse Indus. Dev. Agency, 301 AD2d 292, 750 NYS2d 212; Matter of Save Coney Is,,_Inc. v City of New York, 27 Misc 3d
12217A], 2010 NY Slip Op 50839[U]; Matter of Kuntz v Castro, 5 AD3d 1088, 773 NYS2d 707; Grayson v Town of Huntington,
160 AD2d 8335, 554 NYS2d 269.) IIl. The remaining arguments advanced by respondents below are meritless. (Friends of Yan
Cortlandt Park v City of New York, 95 NY2d 623, 750 NE2d 1050, 727 NYS2d 2; Zaldin v Concord Hotel, 48 NY2d 107, 397
NE2d 370, 421 NYS2d 858; Jones v Bill, 10 NY3d 550, 890 NE2d 884, 860 NY'S2d 769; Rivers v Sauter, 26 NY2d 260, 258
NE2d 191, 309 NYS2d 897; People v English, 242 AD2d 940, 662 NYS2d 890; Squadrito v Griebsch, 1 NY2d 471, 136 NE2d
504, 154 NYS2d 37; City of New York v Stringfellow's of N.Y., 253 AD2d 110, 684 NYS2d 544; People v Cintron, 13 Misc 3d 833,
827 NYS2d 445.)

Zachary W. Carter, Corporation Counsel, New York City (Richard P. Dearing and Michael Pastor of counsel), for City of New
York and others, respondents. 1. State law plainly gives the City of New York the flexibility to place a retail and entertainment
center next to Citi Field. (Eriends of Van Cortlandt Park v City of New York, 95 NY2d 623, 750 NE2d 1050, 727 NYS2d 2; Rosner
v Metropolitan Prop. & Liab. Ins, Co.. 96 NY2d 475, 754 NE2d 760, 729 NYS2d 658; Matter of Comptroller of City of N.Y. v
Mayor of City of N.Y., 7 NY3d 256, 852 NE2d 1144, 819 NYS2d 672; Hudson Riv. Tel. Co. v Watervliet Turnpike & Ry, Co., 135
NY 393,32 NF 148.) 1. Willets West required no further authorization or different authorizations at the City level. (New York Tel
Co. v Nassau County, 1 NY3d 485, 808 NE2d 340, 776 NYS2d 205; Board of Estimate of City of New York v Morris, 489 US 688,
109 S Ct 1433, 103 L Ed 2d 717; Matter of Waybro Corp. v Board of Estimate of City of N.Y., 67 NY2d 349 493 NE2d 931, 502
NYS2d 707; Turnpike Woods v Town of Steny Point, 70 NY2d 735, 514 NE2d 380, 519 NYS2d 960; Matter of Friends of Van
Voorhis Park v City of New York, 216 AD2d 259, 628 NYS2d 688; Matter of Newsday, Inc. v Sise, 71 NY2d 146, 518 NE2d 930,
524 NYS2d 35.)

John R. Low-Beer, Brooklyn and Law Office of Lorna Goodman, New York City (Lorna B. Goodman of counsel), for Tony Avella
and others, respondents. I. The Court below correctly held that Administrative Code of the City of New York § 18-118 did not
authorize construction of a shopping mall in the park. (Eriends of Van Cortlandt Parky City of New York, 95 NY2d 623, 750 NE2d
1050, 727 N'YS2d 2; Aldrich v City of New York, 208 Misc 930, 145 NYS2d 732; People v New York & Staten Is. Ferry Co., 68 NY
11; People ex rel. Swan v Doxsee, 136 App Div 400, 120 NYS 962, 198 NY 605, 92 NE 1098; Jdaho v Coeur d'Alene Tribe of
ldaho, 521 US 261, 17 S Ct 2028, 138 L Ed 2d 438, Williams v Gallatin. 229 NY 248, 128 NE 121: Martin v Lessee of Waddell, 41
US 367, 10 1. Ed 997; Matter of New York County Lawyers' Assn. v Bloomberg, 19 NY3d 712, 979 NE2d 1162, 955 NYS2d 835;
Council of City of N.Y_v Giuliani, 93 NY2d 60, 710 NE2d 255, 687 NYS2d 609; People v English, 242 AD2d 940, 662 NYS2d
890.) 1. Administrative Code of the City of New York § 18-118 does not exempt the City of New York and the developers from the
uniform land use review process and zoning. (Parochial Bus Sys. v Board of Educ. of City of N.Y., 60 NY2d 539, 458 NE2d 1241,
470 NYS2d 564; New York Tel. Co. v Nassau County, 1 NY3d 485, 808 NE2d 340, 776 NYS2d 205; Matter of PM.S, Assets v
Zoning Bd. of Appeals of Vil of Pleasantville, 98 NY2d 683 77.4 NE2d 204, 746 NYS2d 440; Bluebird Pariners v First Fid. Bank,
97 NY2d 456, 767 NE2d 672, 741 NYS2d 181: Walton v New York State Dept. of Correctional Servs. 8 NY3d 186, 863 NE2d




(

1001, 831 NYS2d 749: Schiavone v City of New York, 92 NY2d 308, 703 NE2d 256, 680 NYS2d 445; Matter of Waybro Corp. v
Board of Estimate of City of N.Y., 67 NY2d 349, 493 NE2d 931, 502 NYS2d 707; Besser v Squibbh & Sons, 146 AD2d 107, 539
NYS2d 734; Board of Estimate of City of New York v Morris. 489 US 688, 100 S Ct 1433, 103 L Ed 2d 717; Council of City of N.Y.
v Giuliani, 172 Misc 2d 893, 664 NYS2d 197.)

Eric T. Schneiderman, Attorney General, New York City (4nisha S. Dasgupta, Barbara D. Underwood and Andrew Rhys Davies of
counsel), for Attorney General of the State of New York, amicus curiae. I. The City of New York's proposed development fits
within the public purposes that the legislature has authorized for Willets West. (Union Sqg. Park Communi lition, Inc. v New
York City Dept. of Parks & Recreation, 22 NY3d 648, 985 N'YS2d 4228 NE3d 797; Friends of Van Cortlandt Park v City.of New
York, 95 NY2d 623, 750 NE2d 1050, 727 NYS2d 2; Matter of New York County Lawyers' Assn. v Blogmberg,.lg NY3d 712,979
NE2d 1162, 955 NYS2d 835; People v Marquan M., 24 NY3d 1, 994 NYS2d 554, 19 NE3d 480; Bates v Holbrook. 171 NY 460,
64 NE 181; Brookhym Park Commrs. v Armstrong, 45 NY 234; Ministers & Missionaries Benefit Bd. v Snow. 26 NY3d 466, 25
NYS3d 21, 45 NE3d 917: Leader v Maroney, Ponzini & Spencer, 97 NY2d 95, 761 NE2d 1018, 736 N'YS2d 291; Matter of
Westchester Joint Water Works v Assessor of the City of Rye, 271 NY3d 566, 36 NYS3d 415, 56 NE3d 197; Matter of Walker, 64
NY2d 354, 476 NE2d 298, 486 NYS2d 899.) II. The proposed development will also help to advance the statutory public purposes
in other ways.

Albert K. Butzel Law Office, New York City (Albert K. Butzel of counsel), and Jonathan L. Geballe, New York City, for Natural
Resources Defense Council and others, amicus curiae. 1. The construction of a shopping mall in Flushing Meadows Park has not
been authorized by the state legislature and would violate the public trust doctrine. (Meriwether v Garret;, 102 US 472,26 1 Ed

Park v City of New York, 95 NY2d 623, 750 NE2d 1050, 727 NYS2d 2; Matter of Ackerman v Steisel, 104 AD24d 940, 480 NYS2d
356; Aldrich v City of New York, 208 Misc 930, 145 NYS2d 732; Matter of Central Parkway, 140 Misc 727, 251 NYS 577; Matter
of Lake George Steamboat Co. v Blais, 30 NY2d 48, 281 NE24d 147, 330 NYS2d 336.) II. The appellants can, and should be
required to, seek approval for the mall from the state legislature. (didrich v City of New York, 208 Misc 930, 145 NYS$2d 732, 2
AD2d 760, 154 NYS2d 427; Friends of Van Cortlandt Park v City of New York, 95 NY2d 623, 750 NE2d 1050, 727 NYS2d 2.)

Judges: Opinion by Judge Wilson w. Judges Rivera v, Stein w, Fahey w and Garcia w concur. Chief Judge DiFjore w dissents in
an opinion.

Opinion by: WILSON «»

Opinion

[**983] [***237] [*429] Wilsonw, J.

Plaintiffs—a state senator, not-for-profit organizations, businesses, taxpayers, and users of Flushing Meadows Park, brought this
hybrid CPLR article 78 proceeding and declaratory judgment action in Supreme Court seeking to enjoin the proposed development
of [2]_parkland in Queens. The proposed development, "Willets West," involves the construction of a shopping mall and movie

theater on Citi Field's parking lot, where Shea Stadium once stood.

Following New York's loss of both the Dodgers and Giants, Mayor Wagner, determined that New York City should have a National
League Team, formed a Baseball Committee, led by William Shea, to work with Major League Baseball and others to obtain an
expansion franchise for New York City. Major League Baseball approved the issuance of a franchise to the_[#*984]_[#**238]_New

York Metropolitan Baseball_[****2]_Club, conditioned upon the club's ability to secure the rights to use of a stadium that met
League specifications (see Off of Mayor, Supp Mem in Support, Bill Jacket, L 1961, ch 729 at 41). In 1961, the state legislature

enacted a law providing for the financing and use of a municipal baseball stadium within Flushing Meadows Park, later named
Shea Stadium. As the State Department of Commerce noted in a memorandum supporting the bill, "[tJh[e] legislation [wa]s needed
in order to get a second major league baseball team in New York City" (Bill Jacket, L 1961, ch 729 at 15). Shea Stadium was home
to the New York Mets for nearly 50 years, before it was demolished in 2008 and replaced with a new stadium, Citi Field.

To the east of the parkland is an area known as Willets Point. As the Appellate Division noted, and as the parties agree, "Willets
Point is a 61-acre area that has long been considered by the City to be blighted. Indeed, Willets Point has no sewers, sidewalks or



streetlights, is replete with potholed and rutted streets, and is prone to flooding" (131 AD3d 77, 78, 13 NYS3d 358 [1st Dept
2015}). Prior proposals to remediate and develop Willets Point have foundered.

[*430] In response to the City's request for proposals, in 2011, defendant Queens Development_ [****3]_Group, LLC (QDG),[T_;
proposed a two-phase project for developing Willets Point. The current Willets Point Plan calls for construction, in several staged
phases, of retail space, a hotel, an outdoor space, a public school, and affordable housing in the Willets Point neighborhood, and the
construction of a large-scale retail complex on the parkland of Willets West. QDG included Willets West in the development

proposal under the theory that "the creation of a retail and entertainment center at Willets West w{ould] spur a critical perception
change of Willets Point, establishing a sense of place and making it a destination where people want to live, work, and visit."

The phases of the planned development project are as follows: Phase 1A, which was set to begin in 2015, included the construction
of Willets West. That phase calls for a retail mall to be built on parkland—which is currently Citi Field's parking lot—and would
include_[3]_ over 200 retail stores and restaurants, as well as a movie theater. Phase 1A would also include the installation of
sewage systems, roads and ramps, and a hotel in Willets Point. Phase 1B, expected to begin in 2026, would include construction of
2,490 housing units_[****4]_(35% of which would be affordable), a public school, and open outdoor space. Under the agreement
between QDG and the New York City Economic Development Corporation, QDG could avoid phase 1B by paying $35 million.
The City approved QDG's proposal in May of 2012.

Thereafter, plaintiffs commenced the instant action against defendants including, among others, the City, various municipal officers
and entities, and QDG, alleging that because the Willets West development was located within parkiand, the public trust doctrine
required legislative authorization, which had not been granted. Supreme Court denied the petition for declaratory and injunctive
relief and dismissed the proceeding. The Appellate Division unanimously reversed and granted the petition "to the extent of
declaring that construction of Willets West on City parkland without the authorization of the state legislature violates the public
trust doctrine, and enjoining any further steps toward_[**985]_[***239]_its construction" (131 AD3d at 87). We [*431] granted
defendant QDG and related entities leave to appeal (26 NY3d 912, 22 NYS3d 164, 43 NE3d 374 [Z._Qu]). We now affirm.

L

There is no dispute that the Willets West development is proposed to be constructed entirely on city parkland. HNIF The public
trust [****5]_doctrine is ancient and firmly established in our precedent. In Brooklym Park Commrs. v Armstrong we held that,
when a municipality takes land "for the public use as a park, . . . [it holds] it in trust for that purpose . . . Receiving the title in trust
for an especial public use, [the municipality] could not convey [the land] without the sanction of the legislature” (45 NY 234, 243
[1871}). Likewise, in Matter of Petition of Boston & Albany R.R. Co., we held that parklands held by a village were held "upon a
special trust and for public use. The village could not dispose of them or divert them from the purpose to which they were
dedicated" (33 NY 574, 576 [1873]). Summarizing the long-standing history of the public trust doctrine in Friends of Van
Cortlandt Pavk v City of New York, we explained that "our courts have time and again reaffirmed the principle that parkland is
impressed with a public trust, requiring legislative approval before it can be alienated or used for an extended period for non-park

purposes” (95 N'Y2d 623, 630, 750 NE2d 1050, 727 NYS2d 2 [2001]).

Only the state legislature has the power to alienate parkiand (or other lands held in the public trust) for purposes other than those
for which they have been designated. The parties here agree with that proposition. [****6]_Even though a municipality may own

the land dedicated to public use, "the title of the municipal corporation to the public streets [is] held in trust for the_[4]_ public and
the power to regulate those uses [is] vested solely in the legislature” (Potter v Collis, 156 NY 16, 30, 50 NE 413 [1898]).

HN2F The approval of the legislature in alienating parkland must be "plainly conferred” through the "direct and specific approval
of the State Legislature" (Frignds of Van Cortlandt Park, 95 NY2d at 632 [internal quotation marks and citation omitted]; see
Capruso v Village of Kings Point, 23 NY3d 631, 639, 992 NYS2d 469, 16 NE3d 527 [2014]; Williams v Gallatin. 229 NY 248,
253, 128 NE 121 [1920]). Although we have often articulated that principle in the context of an initial alienation of lands held in
the public trust (see e.g. Friends of Van Cortlandt Park, 95 NY2d at 631), the principle also [*432] requires that a proposed use of
parkland falls within the scope of legislative authorization once granted. For example, in Potter v Collis, we held that, although the
legislature's General Railroad Act of 1850 authorized municipalities to assent to the construction of railroads, that legislative

authorization was not "sufficient to authorize a city street railroad," and the City's resolution granting a third party authorization to
construct a railroad on public streets was therefore invalid under the public trust doctrine (156 NY at 30). As we held in

***7) Matter of City of New York, which involved New York City's right to alienate piers and wharves held in the public trust, "
[w]hen there is a fair, reasonable and substantial doubt concerning the existence of an alleged power in a municipality, the power
should be denied" (228 NY 140, 152, 126 NE 809, [1920)). We reiterated that rule in Lake George Steamboat Co, v Blais [**986).



**%240], in which we said, "legislative sanction must be clear and certain to permit a municipality to lease public property for

private purposes” (30 NY2d 48, 52, 281 NE2d 147, 330 NYS2d 336 [1972]).

Keeping in mind that the current proposed alienation must plainly fall within the scope of the legislative direction authorizing
alienation of the parklands at issue, we now turn to an examination of the statute relied on by defendants for the legislative
authorization of Willets West.

IL

Defendants contend that the 1961 legislation concerning Shea Stadium, which the City constructed on parkland, constitutes
legislative authorization for the Willets West development. That legislation, codified in section 18-118 of the Administrative Code
of the City of New York. is titled: "Renting of stadium in Flushing Meadow park; exemption from down payment requirements."
Section 18-118 (a) provides, as relevant here:

"a. Notwithstanding any other provision of law, general, special or local, the city . . . is hereby authorized and

empowered [****8]_from time to time to enter into contracts, leases or rental agreements with, or grant licenses,

permits, concessions or other authorizations to, any person or persons, upon such terms and conditions, for such
consideration, and for such term of duration as may be agreed upon by the city and such person or persons,
whereby [*433] such person or persons are granted the right, for [5]_ any purpose or purposes referred to in
subdivision b of this section, to use, occupy or carry on activities in, the whole or any part of a stadium, with
.appurtenant grounds, parking areas and other facilities, to be constructed by the city on certain tracts of land
described in subdivision ¢ of this section, being a part of Flushing Meadow park . . . Prior to or after the expiration or
termination of the terms of duration of any contracts, leases, rental agreements, licenses, permits, concessions or
other authorizations entered into or granted pursuant to the provisions of this subdivision and subdivision b of this
section, the city, in accordance with the requirements and conditions of this subdivision and subdivigion b of this
section, may from time to time enter into amended, new, additional or further contracts, [****9]_1leases or rental
agreements with, and grant new, additional or further licenses, permits, concessions or other authorizations to, the

same or any other person or persons for any purpose or purposes referred to in subdivision b of this section."
Section 18-118 (b), in turn, provides:

"b. Any contract, lease, rental agreement, license, permit, concession or other authorization referred to in subdivision
a of this section may grant to the person or persons contracting with the city thereunder, the right to use, occupy or
carry on activities in, the whole or any part of such stadium, grounds, parking areas and other facilities, (1) for any
purpose or purposes which is of such a nature as to furnish to, or foster or promote among, or provide for the benefit
of, the people of the city, recreation, entertainment, amusement, education, enlightenment, cultural development or
betterment, and improvément of trade and commerce, including professional, amateur and scholastic sports and
athietic events, theatrical, musical or other entertainment presentations, and meetings, assemblages, conventions and
exhibitions for any purpose, including meetings, assemblages, conventions and exhibitions held for business or
trade_[****10]_purposes, and [*434] other events of [**987] [***24]]_civic, community and general public

interest, and/or (2) for any business or commercial purpose which aids in the financing of the construction and

operation of such stadium, grounds, parking areas and facilities, and any additions, alterations or improvements
thereto, or to the equipment thereof, and which does not interfere with the accomplishment of the purposes referred
to in paragraph one of this subdivision. It is hereby declared that all of the purposes referred to in this subdivision are
for the benefit of the people of the city and for the improvement of their health, welfare, recreation and
prosperity, [6]_ for the promotion of competitive sports for youth and the prevention of juvenile delinquency, and for

the improvement of trade and commerce, and are hereby declared to be public purposes.”

HN3F When interpreting a statute, "our primary consideration is to discern and give effect to the Legislature's intention” (Matter
of Albany Law School v New York State Off.of Mental Retardation & Dev, Disubilities, 19 N'Y3d 106, 120, 968 NE2d 967, 945
NYS2d 613 [2012]). The text of a statute is the "clearest indicator” of such legislative intent and "courts should construe
unambiguous language to give effect to its plain meaning" (Marster of DaimlerChrysler Corp. v Spitzer, 7NY3d 653, 660, 860
NE2d 705, 827 NYS2d 88 [2006]). We have also previously instructed that "[i]t is an accepted rule thatHN4T all parts_[****11]_

of a statute are intended to be given effect and that a statutory construction which renders one part meaningless should be avoided"

must be construed as a whole and . . . its various sections must be considered together and with reference to each other” (Matter of



New York County Lawyers' Assn. v Bloomberg, 19 NY3d 712, 721,979 NE2d 1162, 955 NYS2d 835 [2012]). Defendants'

argument disregards these fundamental rules of statutory interpretation.

Beginning with the plain language, HN5F subdivision (a) of section 18-118 grants the City the right to "enter into contracts, leases
or rental agreements," etc., for persons wishing "to use, occupy or carry on activities in, the whole or any part of a stadium, with
appurtenant grounds, parking areas and other facilities” (emphasis added). Nothing in that language authorizes the construction of
a shopping mal] or movie theater; rather, it authorizes the City to enter into agreements permitting others [*435] to use the stadium
and its appurtenant facilities. The term "appurtenant" means "[a]nnexed to a more important thing," (Black's Law Dictionary
[10th ed 2014], appurtenant); or_[7]_ "constituting a legal accompaniment" or "auxiliary, accessory" to something else (Merriam-
Webster Online Dictionary, appurtenant [https://www.merriam-webster.com/dictionary/appurtenant]_[**988]__[***242]_[accessed

May 17, 2017]). Accordingly, the clear implication of the reference to "appurtenant . . . facilities" is that_[****12]_any such
facilities must be related to, part of, belonging to, or serving some purpose for, the stadium itself.

Defendants point to the last sentence of subdivision (a), authorizing "the city, in accordance with the requirements and conditions
of this subdivision and subdivision b of this section, [to] . . . enter into amended, new, additional or further contracts, leases or
rental agreements . . . for any purpose or purposes referred to in subdivision b of this section,” arguing that subdivision (b)
specifically authorizes this type of development on the parkland because one of the enumerated uses allowed is the "improvement
of trade and commerce" (Administrative Code of the City of New York § 18-118 [b].[1]). That argument is also unpersuasive.@
The purposes enumerated in the legislation are consistent with typical uses of a park and/or stadium, including "scholastic sports
and athletic events," "theatrical, {*436] musical or other entertainment presentations,” and "meetings, assemblages, conventions

and exhibitions."

HN6F Subdivision (b), like subdivision (a), is limited to agreements the City might enter into for "the right to use, occupy or carry

on activities in, the whole or any part of such stadium, grounds, parking arcas and other facilities." Here, "other facilities" in

subdivision_[****]3]_(b) cannot be divorced from its statutory context: "appurtenant grounds, parking areas and other facilities, to

be constructed by the city," to be read as a legislative grant to authorize the private construction of anything deemed by the City to
improve trade and commerce. Just as a general statute authorizing municipalities to construct railroads on lands held in the public
trust did not authorize New York City to construct a street railroad, the 1961 legislation does not authorize the_{8]. construction of a

retail complex and movie theater.

Reading "improvement of trade and commerce" as the City suggests—namely, as authorization for the construction of anything
exclude any use of the parkland, if understood to mean that the land can be used for any purpose at all related to the "improvement
of trade and commerce" or "education," "amusement," "cultural development" or "enlightenment” (Administrative Code of the City,
of New York § 18-118 [b].[1]). For example, defendants' interpretation of the statute would permit the conversion of the parkland
into a second Times Square or Wall Street, which is decidedly not evidenced [****14] _in the statutory language. Moreover, had

the legislature truly intended to authorize any use of the parkland, including private for-profit business enterprises, those portions
statute describing the authorized uses wonld be rendered superﬂuous.

[*437] Defendants point to the differences between the 1961 legislation and the 2005 legislation authorizing the development of
the new Yankee Stadium, arguing that when the legislature wanted to restrict its authorization to "development of a baseball

stadium," it knew how to do so. That argument misses the mark for several reasons.

First, that the legislature used different words in 2005 does not shed any real light on what the 1961 legislature meant. Second, the
language cited by defendants from the 2005 Yankee Stadium legislation, restricting the legislative grant to "contracts, leases or
rental agreements for a term not to exceed ninety-nine years, with the New York Yankees Limited Partnership, its affiliate and/or
another entity or entities . . . for the purpose of developing, maintaining and operating thereon a professional baseball stadium and
related facilities" would [9]_have been inapposite as to Shea Stadium, [****15]_ which was conceived as a multipurpose stadium
that the City was free to lease to others (and which in fact housed the New York Jets football team from 1964-1983) (L 2005, ch
238 §2 (a)~(b)] [emphasis in defendants' brief]).

Defendants also contend that, whereas the 2005 Yankee Stadium legislation limits the City's authority to "stadium and related
facilities," the 1961 legislation does not. However, the 1961 legislation limits the City's legislation to "appurtenant grounds,
parking areas and other facilities," and we perceive no difference between "appurtenant” and "stadium related" in the context of

these statutes.



1L

The plain language of the statute does not authorize the proposed construction, and we therefore need not consider the legislative
history. However, that history also unambiguously demonstrates that the legislature did not authorize the City to do more than enter
into agreements for use of the stadium for public—not commercial—purposes and avoid certain restrictions to ease the financial

burden on the City of constructing the stadium.

As a starting point, the title of the statute, "Renting of a stadium in Flushing Meadow park; exemption from down

payment_[****16]_requirements," suggests nothing at all about legislative [*438] authorization for anything other than a stadium

and, indeed, pertains only fo the renting of the stadium and exemption from statutory requirements that would have required a
down payment. Although the title of the legislation may not "trump the clear language of the statute,” it "may help in ascertaining

the [legislative] intent" (Suffolk Regional Off-Track Betting Corp. v New York State Racing and Wagering Bd.. 11 NY3d 559, 571,
900 NE2d 970, [**990] 872 NYS2d 419 [***244]_[2008]; see McKinney's Cons Laws of NY, Book 1, Statutes Law § 123).

Consistent with the bill's title, the legislative history demonstrates that the statute was intended to authorize the lease, rental or
licensing of the stadium, not the construction of unrelated facilities. A Memorandum in Support of the bill from the Mayor's Office
wrote that the bill

"would authorize the City . . . to lease or rent, from time to time, for customary municipal stadium purposes, the
55,000-seat stadium with 5,500 parking places . . . proposed to be constructed by the City in Flushing Meadow Park,
Borough of Queens, upon such terms and conditions . . . as may be agreed upon by the City and the persons leasing
or renting the stadium” (Bill Jacket, L 1961, ch 729 at 32).

The City did not explain the need for the legislation in terms of authorization for the construction_[****17]_of anything at all—

even a stadium; instead, the memorandum explained:

"[s]ince the stadium is to be located on park lands, and since such lands are inalienable under the provisions of § 383
of the City Charter, the City will be unable to lease or rent the stadium for customary stadium purposes . . . without
authorization by the Legislature. Moreover, without such authorization, the City will be unable to operate the
stadium suitably as a revenue-producing [10]_ project" (id. at 33 [emphasis added]).

Thus, the City requested the legislation to grant it the right to rent the stadium to private entities, not to construct new and unrelated

facilities for private business purposes.

In Williams v Gallgtin, we noted that "park purposes" may include "playing grounds,” which "contribute to the use and enjoyment
improvements to a park that are consistent with its status as "a pleasure ground set apart for recreation of the public, to promote its
health and enjoyment. It need not and should not be a mere field or open space” (id. [citation omitted]). Our observation that

municipalities may improve parks without legislative authorization by, among other things, [****18]_the construction of playing

fields, is consistent with the statutory language and legislative history of the 1961 legislation at issue here. The City explained:

"This bill would confer upon the City the leasing and renting powers necessary to make the stadium available for
professional, amateur and scholastic sports and athletic events and entertainment presentations, and the holding of
meetings, conventions, exhibitions and events of civic, cultural and community interest. Such powers are essential to
enable the City to cooperate in the establishment of a new National League baseball team in the City, and to operate
the stadium as a revenue-producing project which, as is explained below, will be substantially self-sustaining" (Off
of Mayor, Supp Mem in Support, Bill Jacket, L 1961, ch 729 at 38).

Thus, the City sought legislative approval because rental—not construction—of the stadium constituted an alienation.|6 &
authorization to rent Shea Stadium and its grounds to private parties cannot, under our long-

standing construction of the public trust doctrine, constitute legislative authorization to build a shopping mall or movie theater.

The budget report on the [****19]_bill stated that "[t]he bill grants statutory authority for the City to lease or rent the

stadium [*440] which could not otherwise be leased or rented because of its location on inalienable park lands" (Bill Jacket, L
1961, ch 729 at 27). A report on the bill from the Department of Audit and Control, addressed to the Governor, describes each
subsection of the bill: paragraph (a), it says, "authorizes the Commissioner of Parks, with the approval of the Board of Estimate, to

enter into contracts, leases or rental agreements . . . , or grant licenses, permits, concessions or other authorizations for the use of



{
the whole or any part of the new stadium" (Bill Jacket, L 1961, ch 729 at 28). The report then writes that "Paragraph b describes
the purposes for which such use may be granted" (id.).

The statutory language and legislative history demonstrate that the legislation did not authorize further developments on the tract of
parkland but, rather, ensured that the City was authorized to accommodate other public uses of the stadium and appurtenant
facilities.

A

In sum, the text of the statute and its legislative history flatly refute the proposition that the legislature granted the City the
authority to construct [****20]_a development such as Willets West in Flushing Meadows Park.

We acknowledge that the remediation of Willets Point is a laudable goal. Defendants and various amici dedicate substantial
portions of their briefs to the propositions that the Willets West development would immensely benefit the people of New York
City, by transforming the area into a new, vibrant community, and that the present plan might be the only means to accomplish that
transformation. Those contentions, however, have no place in our consideration of whether the legislature granted authorization for
the development of Willets West on land held in the public trust. Of course, the legislature remains free to alienate all or part of the
parkland for whatever purposes it sees fit, but it must do so through direct and specific legislation that expressly confers the desired

alienation.

Plaintiffs' additional claims are rendered academic by our decision. Accordingly, the order of the Appellate Division should be

affirmed, with costs.

Dissent by: DiFIORE w

Dissent

DiFIORE w, Chief Judge (dissenting):

Under the public trust doctrine, parkland in our State is dedicated to public use, and can only be alienated for non-park purposes if
expressly authorized [*441] by the State Legislature. Our Court's jurisprudence demonstrates unwavering support for the public
trust doctrine. In such cases as Williams v Gallatin (229 NY 248, 128 NE 121 [1920]) and Friends of Van Cortlandt Park v City of
New York [**992]_ [***246] (95 NY2d 623, 750 NE2d 1050, 727 N'YS2d 2 [2001]), we held that the contemplated use of parkland
for other than a "park use” violated the public trust doctrine. Notably, in those cases, the legislature had not expressly authorized

non-park use, and it was up to us to uphold the public trust and determine "what is and is not a park purpose" (Union Sq. Park

Community Coalition, Inc. v New York City Dept. of Parks and Recreation, 22 NY3d 648, 655, 985 NYS2d 422, 8 NE3d 797
{2014]).

This case is different. Here, the legislature has spoken and directly and specifically authorized non-park uses of the property, as
codified in Adminisirative Code of the City of New York § 18-118. Indeed, the specific parcel at issue, Willets West, presently
covered in asphalt, is being used as a parking lot. Once the State Legislature alienates parkland for non-park purposes and

expressly authorizes development on parkland, as it has done here, our only role is to ensure that the proposed development
comports with the authorization expressed in the statute. We may not second-guess the legislature and such matters_[****21]_as
the utility of the development, its aesthetics, or its benefit to the public are beyond our review. Rather, the only issue is the scope of
the legislature's authorization in Administrative Code §_18-118 and whether the use contemplated falls within that authorization—a

question of statutory interpretation.

To resolve this issue, we rely first and foremost on the plain language of the statute and canons of statutory interpretation. In my
view, the statute expressly authorizes the proposed development of Willets West. Because I conclude that the development is

specifically authorized by Administrative Code § 18-118 and would promote the specific public purposes set forth in the statute, T

dissent from the majority view that the proposed development of Willets West, initiated by the City of New York and promoted and
supported by the Cityvand New York State, violates the public trust doctrine. I would therefore remit the case to the Appellate
Division to consider the three additional issues raised in this appeal, but not addressed by the Appellate Division, which concern
the applicability of land use regulations and zoning resolutions, and whether formal City Council approval is required for the plan

to proceed.



[*442] L.

In 1961, the State Legislature_[****22]_enacted Administrative Code § 18-118, the law that led to the construction of Shea
Stadium. This law also authorized the use of the adjacent parkland for a broad array of public purposes, including among others, to

promote recreation, entertainment, amusement, and cultural betterment, and to improve trade and commerce. This legislation

expressly authorized the entire alienated area, consisting of seventy-seven acres, for {11]_non-park use.

Immediately to the east of the alienated parkland lies Willets Point, a blighted and contaminated tract of land in Queens. This toxic
wasteland of sixty-one acres is known as the "Iron Triangle" or, as F. Scott Fitzgerald described it 92 years ago in The Great
Gatsby, the "Valley of Ashes." Willets Point is not parkland. Beginning in the 1960s, the decade when Administrative Code §
18-118 was enacted and Shea Stadium was built, City officials tried and failed to redevelop the area. Recent environmental studies
show likely contamination in nearly every part of Willets Point and the groundwater beneath it. The risks to public health from this
contamination [**993]_ [***247]_are exacerbated by Willets Point's proximity to the Flushing River, in an area susceptible to
constant flooding that lacks basic infrastructure, including_[***#%23]_sewers and storm drains.

In 2008, the City proposed a development plan that included remediation of the environmental waste in the land, new sewers and
roads, and construction of a mixed-use community at Willets Point consisting of affordable housing, a school, a hotel, and several
acres of public open space. The plan, however, was not economically feasible and was abandoned. In 2011, the plan was revised.
This time the City partnered with the appeliants, and included, in addition to the plan for Willets Point, a proposed entertainment
and retail center at a neighboring site known as Willets West, where Shea Stadium once stood, and where asphalt parking lots for
Citi Field are now located. The Willets West development would include, in addition to restaurants and shops, public programming
performance spaces, meeting places, and a rooftop farm for educational purposes. According to the plan, the development of
Willets West would facilitate the remediation and revitalization of Willets Point.

Petitioners commenced a hybrid CPLR article 78 proceeding and declaratory judgment action in Supreme Court, claiming [*443]
that the Willets West portion of the project violated the public trust doctrine because it was not authorized [**#*24]_ by State
legislation, and that the Willets West component of the development plan requires further formal approval by the City Council.

Supreme Court denied the petition for declaratory and injunctive relief and dismissed the proceeding. The court reviewed the
statutory language in Administrative Code § 18-118 and determined that rather than authorizing the use of the property for a
stadium alone, the legislature considered "alternate uses of the property” that would "benefit the public.” The court held that the
public trust doctrine was not violated because "use of the property for a shopping mall [would] serve the public purpose of
improving trade or commerce"—one of the purposes specified in the statute—and that the intended use would likewise "serve the
public purpose of ultimately altering the blighted Willets Point into a mixed-use community." Supreme Court further held that
development of Willets West is not subject to the City's Uniform Land [12]_ Use and Review Procedure (ULURP), and that the

City's land use determinations were not arbitrary or capricious.

The Appellate Division unanimously reversed and granted the petition "to the extent of declaring that construction of Willets West
on City parkland without [****25]_the authorization of the state legislature violates the public trust doctrine" (Matter of Avella v
Ciry of New York, 131 AD3d 77, 86-87, 13 NYS3d 358 [Ist Dept 20135]). The Appellate Division held “that the overriding context
of Administrative Code §_18-118 concerns the stadium to be buiit" and "[t]here is simply no basis to interpret the statute as

authorizing the construction of another structure that has no natural connection to a stadium" (id_at 84-85). The Court enjoined any
further steps toward the construction of Willets West, and did not address the other land use issues.

1.

The majority states, "[t]here is no dispute that the Willets West development is proposed to be constructed entirely on city
parkland" (majority op at 5). That is not the case. The proposed Willets West development would be constructed entirely on
alienated parkland. When the State Legislature codified Administrative Code § 18-118 [**994]_ [***248] in 1961, that seventy-

seven acre tract in Flushing Meadows Park was alienated and designated to further the non-park purposes specifically set forth in
the statute.



(

"[The starting point in any case of interpretation must always be the language itself, giving effect to the plain meaning [*444]

thereof" (Majewski v Broadalbin-Perth Cent. School Dist., 91 NY2d 577, 583, 696 NE2d 978, 673 NYS2d 966 [1998]). A plain
reading of Administrative Code § 18-118 shows that the legislature alienated the parkland at issue and authorized the City to enter

into leases and other agreements with third [****26]_parties for a variety of specific purposes, each of which it expressly declared
to be a public purpose. Subdivision (a) of Administrative Code § 18-118 sets forth the City's authority to enter into agreements for

use of the alienated parkland and specifies that the alienated parkland includes not only the stadium but appurtenant grounds,
parking areas and other facilities. Subdivision (b) lists the purposes for which that alienated property may be used. Nowhere does
the statute limit authorized uses to those that "relate to the stadium itself and the naturally expected uses of a stadium," as the
Appellate Division held (131 AD3d at 86).

In Friends of Van Cortlandt Park, the legislature had not authorized non-park use for the disputed parcel, and the question was
whether any legislative approval was required in the first place. In that case, we declared that parkland may be alienated for non-
park purposes when there is " 'direct and specific approval of the State Legislature, plainly conferred™ (95 NY2d at 632 [citation
omitted]).

Here, we have the legislature's categorical approval. In subdivision (a) of the statute, the legislature directly authorized the area
which includes Willets West to be used for non-park purposes; in subdivision (b), the legislature specifically listed those purposes.
The [****27]_ plain language of these provisions makes clear that the development of Willets West, as _[13]. summarized above, is
well within this statutory authorization. The majority states, "[o]f course, the legislature remains free to alienate all or part of the
parkland for whatever purposes it sees fit, but it must do so through direct and specific legislation that expressly confers the desired
alienation” (majority op at 19). That is precisely what the legislature has done.

Administrative Code § 18-118 (a) begins by providing that the City may "from time to time" enter into agreements authorizing
third parties "to use, occupy or carry on activities in, the whole or any part of a stadium, with appurtenant grounds, parking areas
and other facilities, to be constructed by the city" (Administrative Code § 18-118 [a]). As of 1961, when Administrative Code § 18-
118 was enacted, Black's Law Dictionary defined "appurtenant” as "[b]elonging to; accessory [*445] or incident to; adjunct,

appended or annexed to" (Black's Law Dictionary 133 [4th ed 19511). "Appurtenant grounds” in the statute was plainly a reference
to the "adjunct" or additional acreage being alienated that would not be used for the stadium itself (see id. at 64 [defining "adjunct"
as "[s]lomething added to another"]).

[**#905]_[***249]_The second sentence of subdivision (a) specifies that "[p]rior to or after [¥***28]_the expiration or
termination" of the agreements referenced in the first sentence, the City may "enter into amended, new, additional or further"

agreements or authorizations "for any purpose or purposes referred to in subdivision (b)" (Administrative Code § 18-118 [a]
[emphasis added]). The majority would limit the second sentence of seclion 18-118 (a) to agreements that relate solely to the
stadium. That, however, is not what it says. Moreover, if the second sentence of subdivision (a) merely allowed the City to enter
into agreements that relate solely to a stadium, then this second sentence is superfluous since the first sentence of subdivision (a)
already permits the City to enter into such agreements "from time to time."

The legislature concludes subdivision (a) by specifically limiting the purposes for which the City may lease the stadium, grounds,
parking areas and facilities, to "any purpose or purposes referred to in subdivision (b)." Subdivision (b)_(1), in turn, states that the

City may enter into any agreements, leases, permits, contracts, or other authorizations "for any purpose or purposes which is of
such a nature as to . . . provide for the benefit of, the people of the city, recreation, entertainment, amusement, _[14]. education,

enlightenment, cultural development or betterment, and improvement of trade and commerce" [***%20] (id. §_18-118 [b]).

The Willets West center would include retail shops, a movie theater, restaurants, a food court, public programming spaces, and a

rooftop farm. These uses fit squarely within the specific purposes set out in subdivision (b) (1). Movie theaters and [*446]

restagrants provide amusement and gathering places for patrons. Like spectator sports, films engage, inspire, and entertain viewers,
and have the added potential to expose audiences to other cultures and viewpoints, promoting cultural development and betterment.
Public programming spaces are available for art exhibitions and performances and meeting places provide areas for education and

community development. Likewise, the rooftop farm would be available to schools and other organizations so they may Jearn about

urban farming and the environment.

Subdivision (b)_(1) also sets out, as another authorized purpose, "the improvement of trade and commerce"—something that a
shopping center in this blighted area would promote. Indeed, although the legislature could have omitted the purpose of
“improvement of trade and commerce" from the list of specifically authorized purposes in favor of loftier intellectual or cultural

purposes, it did not. The notion that the specific reference [****30]_to "improvement of trade and commerce" nonetheless



excludes a shopping center is as unsupportable as the notion that "entertainment" excludes a movie theater or that "cultural
development" excludes exhibition or meeting spaces. Indeed, the development plan at issue would promote all of these specific

statutorily authorized purposes.@

[**996]_[***250]_ Subdivision (b) (2) provides independent authority for another purpose, separate from those in subdivision (b)

(1): to permit the land to be used "for any business or commercial purpose which aids in the financing of the construction and
operation of [the] stadium, grounds, _[15]_ parking areas and facilities" (id §_18-118 [b].[2]).

The legislature's inclusion of subdivision (b)_(2) likewise supports reversal of the Appellate Division order for two independent
reasons. First, if the legislature intended to authorize uses only "relate[d] to the stadium itself and the naturally [*447] expected
uses of a stadium" (4vella, 131 AD3d at 86), the expansive public purposes specified in subdivision (b) (1) would be wholly
unnecessary. In the same vein, if the broad purposes named in subdivision (b) (1) intended to substantially limit the City's authority
to stadium-related uses, then subdivision (b) (2) would be superfluous because anything that aids in the financing of the

construction and operation of the stadium necessarily_[****31]_relates to the stadium. Therefore, subdivigion (b)_(1) must permit

uses of the alienated parkland that invoive something other than a stadium.

people of the City. By contrast, minor commercial uses, such as individual food vendors and seasonal concession stands in the
stadium, might not have an impact large enough to improve trade and commerce for the benefit of the people of the City.
Nonetheless, if such concessions support the financing and operation of the stadium, its grounds, parking areas and facilities, and
not mean that the statute only allows a business or commercial purpose that benefits the stadium or its grounds; rather, it carves out
an exception that permits commercial and business uses of the property that are smaller in scale (and thus might not be deemed to
"improve"_[****32]_trade and commerce) but are nevertheless authorized uses of the alienated land. Subdivision (b)_(2) does not

The legislature ended subdivision (b) by explaining, in direct and specific language, that

"all of the purposes referred to in this subdivision are for the benefit of the people of the city and for the
improvement of their health, welfare, recreation and prosperity, for the promotion of competitive sports for youth
and the prevention of juvenile delinquency, and for the improvement of trade and commerce, and are hereby declared

to be public purposes" {Administrative Code § 18-118 [b}]).

[*448] Although I have no doubt that the majority's intention is to protect the public trust, the majority's concern about
undermining the public trust doctrine in this case is misplaced. [16]_ Here, the legislature already decided to alienate the parkland
statute's title and immediate context—the construction of Shea Stadium—as opposed to the actual statutory language we are called

upon to construe. The legislature sometimes speaks in broad terms and sometimes in targeted [****33]_terms, but those

distinctions have meaning, and it is this Court's task to give effect to that meaning. Notwithstanding the broad, flexible, and
expansive language embedded in this statute, the majority concludes that the authorization does not directly and specifically
provide for the development of Willets West. Consequently, the majority's implied holding is that the legislature must not only
directly and specifically alienate parkland, but define the precise parameters of any development that may be built in the future.
The necessary corollary of the majority's decision is that the legislature may not alienate parkland for specific public purposes
without the threat of the courts stepping in to further limit and circumscribe those purposes. This is a major departure from our
precedent, and will limit the legislature's flexibility to craft statutes that allow for future development [*449]
Furthermore, it is entirely [17]. consistent with the statutory scheme to allow future development of the land at issue. As appellants
pointed out during argument, and respondents did not (and cannot) refute, of the seventy-seven acres alienated by statute, only
about sixteen acres were used to construct [****34]_Shea Stadium (see Administrative Code § 18-118 [c]). There is nothing in the
statute to suggest that it was the legislature's intent to allow 61 acres of alienated parkland to sit idle in perpetuity o, as they are
now, covered in asphalt.

1L
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While the text of a statute is always of prime importance, its legislative history may inform the analysis (see Nostrom v A.W.
Chesterion Co_[**998], [***232] 15 NY3d 502, 507, 940 NE2d 551, 914 NYS2d 725 [2010]). Here, the legislation's bill jacket

shows that the immediate context of the law concerned the construction and use of the stadium. Nonetheless, while the legistature’s

primary objective in enacting the law was to authorize construction of Shea Stadium, the legislature chose to craft that
authotization in broad terms: not only to allow use of the parkland for Shea Stadium, but to permit the City to enter into agreements
and any other "authorizations" that would use the alienated parkiand for several broad purposes. Thus, while the legislative history
emphasizes the immediate objective of the statute, it is the plain meaning of the statutory language that should guide our
interpretation today and it unequivocally permits further development to promote the listed purposes.

Iv.

Finally, some historical context further supports reversal, as do the [****35]_practical realities regarding stadiums. Although the
Appellate Division concluded that "[t]here is simply no basis to interpret the statute as authorizing the construction of another
structure that has no natural connection 1o a stadium" (4vel/a, 131 AD3d at 85), history suggests that shopping areas and public
markets are frequently located alongside athletic [#450] stadiums. The largest and earliest [18]_ stadium in ancient Rome, the
Circus Maximus, demonstrates this fact. As early as the sixth century B.C., shops existed adjacent to the Circus Maximus to serve
the needs of the spectators; similarly, when the Romans conquered the Greeks, they renovated the stadium at Olympia and built
inns and shops in the area.

The practical realities regarding modern stadiums further support reversal as stadiums are frequently accompanied by malls or
retail centers, adjacent to or near the sporting venues, to provide avenues for commerce and recreation that complement stadium
attractions. Camden Yards in Baltimore, Gillette Stadium in Foxboro, Massachusetts, and Busch Stadium in St. Louis are all
examples of the modern trend of using stadiums as hubs for economic activity. In fact, the author of an April 2017 article that

discussed the_[****36]_evolution of stadium design over the last forty years commented that "[fjrom pedestrian plazas to full-
blown entertainment districts, the stadium projects of today are about much more than the game." To be sure, Administrative
Code § 18-118 envisioned that a stadium would be Jocated on the parkland. But, as we have previously held, we should not assume
that legislators intend "to confine the scope of their legislation to the present, and to exclude all consideration for the.developments
of the future" (Matter of Comptroller of City of N.Y. v Mayor of City of N.Y., TNY3d 256, 266, 852 NE2d 1144, 819 NYS2d 672
[2006], quoting Hudson Riv. Tel Co. v Watervliet Turnpil y_Co., 135 NYY 393, 403-404, 32 NE 148 [1892]) 7&/. The

Appellate Division's outdated and restrictive understanding of what is "natural[ly] connect[ed]" to a stadium does the opposite, and

should be rejected.

V.

Our Court's fervent commitment to the public trust doctrine and our appreciation [¥*099] [**#253] of natural parkland in our
State is not undermined by a reversal in this case. The legislature expressly alienated the property at issue for non-park uses. More
precisely, the legislature directly allowed for future development and use of this alienated parkland "for any purpose or [*451]
purposes which is of such a nature as to furnish to, or foster or promote among, or provide for the benefit of, the people of the city,
recreation, entertainment, amusement, [****37]_education, enlightenment, cultural development or betterment, and improvement
of trade and commerce" (Administrative Code § 18-118 [b] [1]). Permitting the Willets Point Plan to proceed certainly does not put
parks elsewhere in our State at risk of being demolished and replaced with brick, [19]_ mortar, and plastic. Instead, the proposed

development has the potential to turn vacant lots into a vibrant community, transform parking lots into places of public use and
enjoyment, and replace asphalt with hope and aspirations for the blighted community of Willets Point.

In sum, the majority's holding ignores the statute's plain text. The majority's narrow view that the statute authorizes only the
construction of a stadium, or facilities directly related to a stadium, disregards the prescient and forward-looking nature of the
statutory language. Willets West is designed to achieve the legislative objectives laid out expressly in the statute—improvement of
trade and commerce and the promotion of recreation, entertainment, amusement, and cultural betterment. If permitted, the
development will be enjoyed by those going to Citi Field, as well as others secking recreation, food, shops, and entertainment. An

afternoon at the ball game _[****38]_ could become a day-long event, where families can shop, see a movie, and share a meal

together. The New York State Legislature specifically allowed for this eventuality when it enacted the statute, and we should
therefore find that the contemplated development of Willets West is an authorized use of this alienated parkland.



Accordingly, 1 dissent.

Judges Rivera w, Stein v, Fahey w and Garcia w concur; Chief Judge DiFiore w dissents in an opinion.

Order affirmed, with costs.

Footnotes

QDG is ajoint venture formed by entities controlled by the Sterling Equities Associates, owner of the Mets, and The
Related Companies, L.P., a real estate development firm.

The City did not seek leave to appeal in this case, but filed a brief in support of reversal.

Supreme Court relied on Murphy v Erie County (28 NY2d 80, 268 NE2d 771, 320 NYS2d 29 [1971]) for the
proposition that a "municipality may lease improvements to property to a private operator, on the condition that it serves a
public purpose, and that ownership of the improvement is retained by the municipality.” In Murphy, the authorizing
legislation, much like the statute here, allowed the county to "enter into contracts, leases, or rental agreements with, or
grant licenses, permits, concessions, or other authorizations, to any person or persons." We held: "Quite obviously, it was
designed to give the county the broadest latitude possible in the operation of the stadium" (#d_at 87). Nothing in Murphy
suggests that a grant of legislative anthority to lease a stadium located in parkland to a private business constitutes a
legislative grant to allow private businesses to build unrelated commercial enterprises on the parkland.

| On its face, the statute permits use of the stadium and facilities for, among other things, the improvement of trade and
commerce. It does not permit, however, the construction of other facilities for the purpose of improving trade and
commerce. Even if the statutory language were ambiguous, "Guided by the familiar canon of construction of roscitur a
soctis, we ordinarily interpret the meaning of an ambiguous word in relation to the meanings of adjacent words" (Matter of
Kese Indus. v Roslyn Torah Found., 15 NY3d 485,491, 940 NE2d 530, 914 NYS2d 704 [2010]; see State of New Yorky
Mobil Qil Corp., 38 NY2d 460, 464, 344 NE2d 357, 381 NY52d 426 [1976]) and, following that canon, the phrase

| "improvement of trade and commerce” (Administrative Code of the City of New York § 18-118 [b] [1])—in light of the

examples given and the other purposes listed in the statute—cannot reasonably be interpreted to encompass a private for-

profit enterprise constructing an entirely new development on the parkland.

5%
- The incompatibility between defendants' proposed use and the authorization provided by the statute is also itlustrated

by reference to subdivision (b)_(2)_of section 18-118. That subdivision authorizes leases for "any business or commercial
purpose which aids in the financing of the construction and operation of such stadium, grounds, parking areas and )
facilities." This plainly refers to private for-profit enterprises, but applies only where the purposes aid in the financing of
the stadium, which compels the conclusion that "business or commercial purpose[s]" are not authorized where the
businesses or commercial use does not aid in the financing of the stadium (Administrative Code of the City of New York §
18-118 [b].[2]; see generally Tivo Guys from Harrison-N.Y. v S ER Realty Assoc., 63 NY2d 396, 404, 472 NE2d 315, 482
NYS2d 465 [1984] ["specification of certainpermitted activities . . . should be read as implicitly prohibiting other(s)"
under doctrine of "inclusio unius est exclusio alterius"]).

Likewise, the bill jacket contains a telegram from William Shea to Governor Nelson Rockefeller, sent in anticipation
of the legislation's passage, which said, "the approval by the state legislature of the leasing of the stadium is our last step”
(Bill Jacket, L 1961, ch 729 at 8-9). In a memorandum summarizing the bill, the New York State Department of
Commerce wrote that its purpose was to amend the code "in relation to financing the construction of a stadium to be
erected by the City of New York . . . and authorizing, in aid of such financing, the renting of such a stadium and exemption
from down payment requirements" (Bill Jacket, 1. 1961, ch 729 at 15).

| The other legislative approval required by the City, captured in subdivision (g), related to the City's need for an
exemption from the down-payment requirement of gection 107.00 of the Local Finance Law, "[blecause of the
impracticability of issuing 15-year bonds, and because of the indicated minor deficits preventing operation of the stadium




.

on a fully self-sustaining basis initially" (Off of Mayor, Supp Mem in Support, Bill Jacket, L 1961, ch 729 at 40; see
generally id. at 38-40).

See F. Scott Fitzgerald, The Great Gatsby 16 (1925).

Indeed, in the first paragraph of section 18-118 (b), the use of "appurtenant” to describe the grounds is abandoned, and
the City is authorized to grant any person or persons contracting with the City "the right to use, occupy or carry on
activities in, the whole or any part of such stadium, grounds, parking areas and other facilities” (Administrative Code § 18-
118 [b] [emphasis added]). Notably, the City may authorize third parties not only to "use" the grounds or parking areas,
but to "occupy" these areas for any purpose specified in subdivision (b).

would promote those purposes, such as theatrical presentations, trade conventions and exhibitions. Where, as here, a
statute specifies that a list of general purposes "includes” certain specific items, those items are no more than a
nonexhaustive list of examples (see e.g. Matter of Walker, 64 NY2d 354, 358, 476 NE2d 298, 486 NYS2d 899 [1985] [
(W)ords of a general bequest followed by enumerated articles are not limited to things similar to the specific items
listed"]; Matter of Cahill v Rosa. 89 NY2d 14, 21, 674 NE2d 274, 651 NYS2d 344 [1996]). Here, the legislature chose to
use the word "including” before the list of examples and omit any limiting language, thereby not restricting the statute's
application to the examples listed.

See e.g. Union Sq. Park, 22 NY3d at 654 ("Under the public trust doctrine, dedicated parkland cannot be converted to
a nonpark purpose for an extended period of time absent the approval of the State Legislature"); Friends of Van Cortland!
Park, 95 NY2d at 632 (alienating parkland "requires the direct and specific approval of the State Legislature, plainly
conferred" [quotation marks and citation omitted]);, Brookiyn Park Commrs. v Armstrong, 45 NY 234, 243 [1871]
("Receiving the title in trust for an especial public use, [the city] could not convey without the sanction of the legislature;
and the act of 1870 expresses the legislative sanction. . . . It was within the power of the legislature to relieve the city from
the trust to hold [the land] for a use only, and to authorize it to sell and convey").

The majority cites Potter v Collis (156 NY 16, 50 NE 413 [1898]) as part of our Court's public trust jurisprudence.
However, in that case we held that the Common Council of New York City could not "invest private parties with an
exclusive interest in [the public] streets" because the Railroad Act in question did not grant any contracting authority to the
City; that authority remained "vested solely in the legislature” (156 N'Y at 30-31). Here, the legislature expressly alienated
the property at issue and granted the City specific contracting authority to promote the purposes set out in the statute.
Although the majority cites Matter of City of New York (228 NY 140, 126 NE 809 [1920]) for the proposition that "'[w}hen
there is a fair, reasonable and substantial doubt concerning the existence of an alleged power in a municipality, the power
should be denied' " {majority op at 6-7, quoting Matter of City of New York, 228 NY at 152), in that case we explicitly held
that the statute at issue demonstrated that the legislature intended "to prokibit the alienation of all water front property
owned by the city" (id_at 151 [emphasis added]). Clearly, that case should not guide our interpretation of a statute that
expressly alienates public land. The majority's citation to Matter of Lake George Steam Boat Co. v Blais (30 NY2d 48,

281 NE2d 147, 330 NYS2d 336 [1972]) is equally inapposite, since that case does not involve any legislative enactment
that expressly alienates parkland.

Paul Steinbach, Stadium Design Evolution from 1977 to 2017, Athletic Business, April 2017,
htip://www.athleticbusiness. com/stadium-arena/stadium-design-evolution-from-1977-t0-2017 html [accessed May 30,
2017].

¥
That is particularly so where, as here, the statute specifically contemplates and permits new contracts, leases,
agreements, and authorizations after the initial ones have expired.
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CITY OF BUFFALO, Appellant, ». ROADWAY TRANSIT COMPANY et al., Respondents.

Prior History: [***1)_Ciry of Buffalo v, Roadway Tr. Co., 278 App. Div, 69, reversed.

APPEAL from a judgment in favor of defendants, entered May 5, 1951, upon an order of the Appellate Division of the Supreme Court in the fourth judicial
department, which (1) reversed, on the law and the facts, a judgment of the Supreme Court in favor of plaintiff, entered in Erie County upon a decision of

an Official Referee (ALONZO G. HINKLEY, Off. Ref.), restraining defendants from using premises in a residential section of the city of Buffalo as a truck
and freight terminal in violation of certain zoning ordinances of the city of Buffalo, and (2) dismissed the complaint. Stated findings of fact and conclusions

of law contained in the decision of the Official Referee were reversed and new findings and conclusions made by the Appellate Division in lieu thereof.

Disposition: LOUGHRAN w, Ch. J., LEWIS, CONWAY w, DESMOND, DYE and FULD w, JJ., concur.

Judgment accordingly.

Core Terms

terminal, freight, ordinance, premises, truck, public garage, garage, industrial, nonconforming use, trailers, business district, zoning ordinance, restricted

use, residential, lease, subdivision, conforming, permission, tractors

Case Summary

Procedural Posture

Plaintiff city brought an action against defendant company to restrain the company from violating the city's residential zoning laws. The trial court
found for the city. The Appellate Division of the Supreme Court in the Fourth Judicial Department (New York) reversed and dismissed the complaint.
The city appealed.

Overview

The company leased premises within the city for use as a private garage for the storage and repair of trucks and as a terminal for freight shipping. The
property was located in a residential area and was nonconforming to the city's zoning ordinances. The premisés had earlier been used for a public
garage in an area zoned for business use. The area was then rezoned residential. The court found that the use of the public garage was a Jawful
nonconforming use. The company's subsequent use of the structure as freight terminal was not a continuation of that prior use, The ordinance
restricted freight terminals to industrial zones. The ordinance only allowed a change in a nonconforming use only to a more restrictive use. The
transformation of the public garage to the freight terminal was not a change to a more restrictive nonconforming use. Also, the nonconforming use
altered the essential character of the residential area.




QOutcome

The court reversed the ruling of the appellate court and affirmed the trial court's ruling.
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HN2& Zoning, Nonconforming Uses
Zoning statutes are to be strictly construed in favor of the landowner, but it is likewise truc that the court may not disregard the intention of the
legistature when it is clearly to be found in the language used. & More like this Headnote
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Headnotes

Municipal corporations - Buffalo, City of - zoning - (1) after permit had been obtained for use of building for "Garage & Truck Terminal”, motor
carrier leased building and remodeled it for use as truck terminal for delivery and loading of freight; [***2]_activities carried on twenty-four hours a
day; premises were in residence district under amended zoning ordinance of city and use by carrier was nonconforming; at time zoning was adopted
premises were placed in business district and used as public garage, and owners legally continued operation of garage as lawful prior use; in action by
city to restrain use of premises in alleged violation of ordinance, judgment in favor of city affirmed - (2) present use of premises not continuation of
former nonconforming use, nor equivalent thereof; activities of carrier fall within term "freight terminal” as used in ordinance and permitted in

industrial district - (3) words "freight terminal”, as used in ordinance in 1925, deemed to include motor truck freight terminals, although none such

then existed; means of transporting freight to terminal of no moment - (4) defend may not change nonconforming use to one of equal industrial
q

classification since ordinance prohibits change except to more restricted use; since present use not more restricted than former nonconforming use, it

is illegal and may be enjoined - (5) use to which defendants now put property cannot fail to alter residential character [***3]_ of neighborhood - (6)
issuance of permit cannot confer rights in contravention of zoning laws which provide that such permit shall be void - (7) claim of unconstitutionality
of ordinances overruled.

1. Under a lease permitting lessee motor carrier to use premises for a truck terminal and other activities in connection therewith, and after a revocable
permit had been obtained from the director of buildings of the city of Buffalo to use the building for a "Garage & Truck Terminal” subject to the
zoning ordinance, defendant interstate motor carrier used the premises as a terminal for freight shipped into, or out of, said city. Some remodeling of
the premises was done when defendant went into possession, including the installation of a loading dock, and operations are presently carried on
twentyfour hours a day by about 71 employees. Each day about 12 of the carrier's trailers arrive at and depart from the premises, and about twice that
many tractors, and freight is delivered for shipment by other carriers in their own trucks. Under the provisions of the present zoning ordinances of the
city of Buffalo, the premises are in a second residence district, and the use above outlined [***4]_is clearly nonconforming. At the time the original
ordinances were adopted, the premises were placed in a business district and were then being used as a public garage. A public garage was a permitted
use only in a first industrial district. As a matter of right, the owners of the property thereafter continued to operate the garage as a continuation of a
use lawful prior to the adoption of the zoning ordinances. In this action by the city of Buffalo to restrain the carrier and lessor from using the premises
in alleged violation of the zoning ordinances, judgment in favor of the city should be affirmed.

2. The present use is not a continuation of the former use, nor the equivalent thereof, but is that of a freight terminal rather than a "public garage”
within the definition thereof in the ordinance. The activities of the carrier resemble neither the ordinance definition nor the common concept of a

public garage but fall within the term "freight terminal” as used in the ordinance for a use permitted in the first industrial district,



(/'

3. A contention that the words "freight terminal”, as used in the ordinance, cannot be applied to motor truck freight terminals since such were_ [***5],
not within the contemplation of the framers of the ordinance in 1925, is without merit. Such a terminal is not essentially different from any other
freight terminal. What was originally confined to an industrial district was the operation of handling freight at a terminal point, and it can make no

difference what the means of transporting the freight to that point may be.

4. Originally the ordinance provided that a nonconforming use should not be changed "except” to a more restrictive use, but this was later amended to
read that premises devoted to a nonconforming use "may be changed in use, when changed to a more restricted use". While zoning statutes are to be
strictly construed in favor of the landowner, courts may not disregard the intention of the legislative body when it is clearly to be found in the
language used. Here, in view of the language, no distinction can be made between the original, and the present, wording of the ordinance. Since the

present use is not more restrictive than the former nonconforming use, it is illegal and may be enjoined.

5. The neighborhood has an established residential character, as was recognized by the 1946 amendment rezoning the_ [***6]_area from business to
second residential, but the use to which defendants have now put that property cannot fail to alter the essential character of an otherwise residential

neighborhood and to render it not merely commercial but industrial in nature,

6. The issuance of a permit by the director of buildings cannot help defendant, for such a permit cannot confer rights in contravention of the zoning
laws. Moreover, the ordinance provides that any permit for the use of premises contrary to the provisions thereof shall be void. In addition, the permit

was issued for a "Garage & Truck Terminal”, not for a freight terminal.

7. The asserted unconstitutionality of the ordinance rests upon a claim that the city means to limit use of the property to second residential purposes,
despite the prior use and the impossibility of adapting the building to residential use, but the record discloses no such intent or threat on the part of the
city.

Counsel: Fred C. Maloney, Corporation Counsel (Herbert B. Forbes of counsel), for appellant. I. The use of the premises by defendant transit company as
a truck terminal is not equivalent to a public garage. II. The use of the premises is governed [***7]_by the zoning law in effect on October 10, 1946, I11.

The use of the premises is inherently and necessarily noxious and offensive. IV. The present use of the premises constitutes a "freight terminal" within the
meaning of the zoning ordinances. ( Lyman-Richey Sand & Gravel Co. v. Nebraska, 123 Neb, 674.) V. Defendants have no right under the zoning
ordinances to use the premises or any part thereof for a freight terminal or for any other industrial use. V1. Even if the zoning ordinances of 1926 are not
applicable herein, the use by defendants is in violation of the ordinances in effect when their use commenced. VIL. Assuming that the prior use of the
premises was a nonconforming first industrial use, defendants may not substitute therefor a different or extended nonconforming use. ( Goodrich v.
Selligman, 298 Ky. 863; Cole v. City of Batile Creek, 298 Mich, 98; Piccolo v, West Haven, 120 Conn, 449; Wesichester Co. S.P.CA. v Mengel, 266 App,
Div. 151,299 N.Y. 121; People ex rel. Wood v Lacombe, 99 N.Y. 43; President & Trustees of Vil. of Ossining v. Meredith, 190 Misc, 142, 275 App, Div.
850.) VIIL Issuance of a use_[***8]_ permit by the director of buildings gave defendants no vested rights where the permit was issued in violation of the
zoning ordinances. ( Marcus v, Village of Mamaroneck 283 N.Y, 325; Rollins v_ Armstrong, 226 App. Div. 687,251 N Y, 349: Matter of S.B. Garage Corp.
v, Murdock, 185 Misc, 35; People ex rel. Copcutt v, Board of Health, 140 N.Y. 1.)

James R. Ulsh for Roadway Transit Company, respondent. I. The use of the premises in question by Roadway Transit Company is that of a public garage.
11. The established use of the premises prior to the enactment of the zoning ordinance in 1926 and thereafter makes permissible use thereof as a
nonconforming industrial use. ( Matter of 440 E. 102nd St. Coryp. v, Murdock, 285 N.Y. 298: Matter of Monument Garage Corp. v. Levy, 266 N.Y. 339; City
of Albany v, Anthony, 262 App, Div. 401; People ex rel. Qrienberg.y, Bales, 224 App. Div, 87, 250 N.Y. 598; City of Olean v, Conkling, 157 Misc, 63;
Sweet v, Campbell, 282 N.Y, 146 ) I11. The certificate of use and occupancy issued by the director of buildings constitutes an administrative determination
of the application_[***9], of the zoning ordinance and should be followed as a reasonable interpretation thereof.( Matter of Washingion St. Asylum & Park
RR Co., 113 N.Y. 442; Louisville & N.R. Co. v, [ .5, 282 U.S. 740; United States v. Alabama Railroad Co., 142 U8, 615.) IV. The use of the premises is
not a noxious or offensive use within the meaning of the ordinance. ( Bove v. Donner-Hanna Coke Corp., 142 Misc. 329; Haber v Paramount Jce Corp,,
239 App. Div, 324; People v, Brooklyn & Queens Tr. Corp., 258 App. Div. 753; People v. Cooper, 200 App. Div. 413; People v, Transit Development Co.,
131 App. Div. 174; Ruggiero v, Lockstrip Mig Corp., 254 App. Div, 783.) V. Enforcement of the zoning ordinance against the transit company in the
manner sought by the city would deprive defendant of its property without due process of law. ( Arverne Bay Constr. Co. v, Thatcher, 278 N.Y. 222 Maiter
of Eaton v. Sweepy, 257 N.Y, 176; Cordis v. Hutton Co.. 146 Misc, 10,266 N.Y, 399; Dowsey v, Village of Kensington, 257 N.Y, 221.)

Louis W. Manchester for Alfred B. Dexter, respondent. 1. The use of the premises [***10]_by these defendants is that of a public garage as defined in the
zoning law. II. Defendants had the right under the zoning ordinance to any use of the premises listed in the category of first industrial uses of the ordinance.
(Matter of 440 E. 102nd St. Corp. v. Murdock, 285 N.Y. 298; Matter of Multiplex Garages v. Walsh, 241 .Y, 527; People ex rel. Ortenberg v. Bales, 224
App. Div. 87, 250 N.Y, 598; Matter of Monument Ciarage Corp. v, Levy,266 N.Y. 339; People ex rel. Sheldon v, Board gf Appeals, 234 NY. 484; Clason v.
Baldwin, 129 N.Y, 183; Matter of Wheelock, 51 Hun 640, 121 ™ Y 664.) 11. The construction of the zoning ordinance by the director of buildings of the
city of Buffalo is entitled to great weight. ( Effell Realty Corp. v, City of New York, 165 Misc, 176,256 App, Div. 972, 282 N.Y, 541; Mafter of Gordon v.
Board of Appeals, 131 Misc. 346.) 1V. This respondent, as purchaser and owner of an industrial property, should have available precise and definite
information as to his rights and liabilities. ( People v, Perkins, 282 N.Y. 329; Arverne Bay Constr. Co. v. Thaicher, 278 N.Y, [***11)_222; People ex rel, St
Albans-Springfield Corp. v. Connell, 257 N.Y. 73; Matter of Eaton v, Sweeny, 257 N.Y. 176; Vangellow v. Rochester, 71 N.YS. 2d 672; Dowsey v. Village
of Kensington, 257 N.Y, 221; Neciow v_(_ambridge,277 U.S, 183.)

Opinion by: FROESSEL

Opinion




[*457] _[2*96] FROESSEL, J. The City of Buffalo secks to restrain defendants from using certain premises in alleged violation of the zoning ordinances
(Ordinances of the City of Buffalo, ch. LXX).

The premises in question are leased by defendant Roadway Transit Company (hereinafter called Roadway) from defendant Dexter. The lease permits
Roadway "to use the said premises hereby let and for the term of this lease for a truck terminal, a private garage for the storage and repair of its trucks and

other motor vehicles used in its busi and other activities in connection with its trucking business". [**97]_The parties also provided that the lessor -

and, after the third year, the lessee - might elect to terminate the lease, "In the cvent that the [*458] lessee or the lessor is enjoined from using the said
premises in the operation of the business of the lessee, as_[***12]_hereinabove defined," and the lessee shall save the lessor harmless from all liability for
damages. A revocable permit was obtained from the director of buildings to use the building for "Garage & Truck Terminal”, subject to "all conditions of
the Zoning Ordinances".

The property is located in a residential section. With other parcels not here involved it forms a commercial island in the center of a black otherwise devoted
to residence uses, and is connected with West Utica Street by a driveway. The building is a large, one-story brick structure, 101 by 232 feet in area. When
Roadway went into possession in November, 1946, it caused some remodeling to be done, including the installation of a loading dock or platform 40 by 95
feet at the east end of the building,

Roadway is engaged in interstate shipping as a motor carrier, its premises being used as a terminal for freight shipped into or out of Buffalo. At this
building, shipments from out of State are broken down for delivery within the city. Outgoing freight is also brought in from other cities in trucks other than
those belonging to Roadway, and more loading is done within the building than over the dock. No other use_[***13)_is made of the building, except that
goods are stored there for periods not exceeding twenty-four hours, and routine maintenance, consisting only of oiling and greasing, is done on the tractors.

These operations are carried on twenty-four hours a day.

The company operates about 12 gasoline-powered tractor and trailer units weighing over 6 tons unladen, and as much as 30,000 pounds when loaded. In
addition, diesel-powered tractors are hired. The tractor and trailer combination is about 43 feet in length. Additional short wheel-base trucks are also
operated.Four shifts of personnel, in addition to the drivers on the Buffalo payroll, are utilized in around the clock operation, the total number of employees
in a week being about 71. The greatest number of men on the dock at one time worked during the afternoon shift, when at least 14 are needed. Sleeping

arrangements are provided for 9 cross-country drivers.

Each day about 12 Roadway trailers arrive and depart from the premises, and about twice that many tractors. In addition, [*459] about 2 hired trailers

arrive and depart each day, and freight is delivered for shipment by other carriers in their own trucks and trailers. [***14]_The building accommodates

about 16 trailers, and 10 are usually there at one time. The dock accommodates 9 trailers and the presence of that many is a daily occurrence.

Under the provisions of the present zoning ordinances, pursuant to the amendment effective August 5, 1946, the premises are in a second residence district,
and the use above outlined is clearly nonconforming. Defendants have sought to justify it as a continuation or lawful change of a prior nonconforming use,

and, although unsuccessful in the trial court, have prevailed in the Appellate Division.

The original ordinances of 1926 placed these premises in a business district. Prior to and at that time they were being used as a public garage, with the
exception of a plot connecting the building with West Utica Street and then used for a two-family residence, but which was demolished in 1935. For present
purposes, that plot need not be differentiated from the garage building. The use as a public garage was continued until the time of the afore-mentioned lease

to Roadway, except for a time, not now material, during the war years, when secret materials were stored there, under guard, for "the government.”

Under [***]5]_the original 1926 enactment (ch. LXX, § 17, subd. A, par. [5]; § 18, subd. A, par. [1] ), and the amendments thereto in 1930, a public garage
was a permitted [**98]_use only in a first industrial district, but it was also provided that such use might be allowed in a business district by special

permission of the board of appeals, upon certain conditions. The owners of the property in suit never availed themselves of the provisions for such special
permission, but continued to operate the garage as a matter of right, as a continuance of a use lawful prior to the adoption of the zoning ordinance, as
permitted by section 23 of chapter LXX. The Official Referee and the Appellate Division erroneously found the use as a public garage to be a conforming
use in a business district. As we construe the ordinance, that use was a lawful nonconforming use of the first industrial classification in the absence of
lawful special permission required for conformance in a business district. It antedated the passage of [*460] the zoning ordinances. Since this is a question

of statutory construction, we are not bound by the finding below.

The city argued - and the Official Referee [***16]_ found - that the present use is not a continuation of the former use, nor the equivalent thereof, but is that
of a freight terminal, while the Appellate Division adopted defendants' contention that the use as a truck terminal is the equivalent of public garage. The
1926 definition of the term "public garage", which has not been substantially varied since, was contained in subdivision 25 of section 34 of chapter LXX, as
follows: "a use or building or portion of a building other than a private garage, but not including exhibition or show rooms for the storage of new vehicles
for sale, its purposes being in general a place for the storage, rental or sale of used vehicles and a place devoid of major facilities such as mechanical or
other power for commercial repair work." It is apparent that the activities above described resemble neither the ordinance definition nor the common
concept of a public garage. On the contrary, it seems plain to us that the business conducted by Roadway clearly falls within the term "freight terminal” as
used in paragraph (7) of subdivision A, section 18 of chapter LXX, the same being a permitted use in a first industrial district.

Defendants concede that [***17)_the words "freight terminal” as used in the ordinances apply to either railroad or waterway freight terminals, but urge that
they cannot be applied to motor truck freight terminals, because these were not within the contemplation of the framers of the ordinance in the year 1925.
But a motor freight terminal is not essentially different from any other freight terminal, as the evidence here shows. What was confined to an industrial
district in the original ordinances was the operation of handling freight at a terminal point; it can make no difference what is the mode of transporting the

freight to that point. Broad, general language was used, and it must be assumed that there was a purpose in such use. It is well settled that HNI® a

legislative body need not act anew each time scientific progress introduces some incidental variation into a situation already covered by general language in
the statutes ( Hudson Riv. Tel. ( o. v_Watervlier Turnpike & Ry. Co., 135 N.Y. 393, 403-404). In that case, where it was contended that the use of electric

power to run trolleys [*461] was not included in a statutory franchise, we said: "The words of the statute are to be interpreted according [***]8]_ to their

natural and obvious meaning, and, as the terms employed are not ambiguous, extrinsic facts are not available to restrict the authority which it plainly



confers. The language, literally construed, includes undiscovered, as well as existing modes of operation. * * * It would be an unjust reflection upon the
wisdom and intelligence of the law-making body to assume that they intended to confine the scope of their legislation to the present, and to exclude all
consideration for the developments of the future." More recently, and in Marter of Di Brizzi (Proskauer) (303 N.Y. 206, 214), we held to the same effect:

"The Legislature, in enacting the statute, however, utilized general terms, and did not, either expressly or by implication, limit its operation _[**99] to a

time of war. We may not do so now.”

As the ordinance provides that a use specified in any industrial district is not permitted in a business district (§ 17, subd. A, par. [6] ), defendants cannot

successfully maintain that they have changed to a more restrictive, or business, use, but must rely upon the claimed right to change the nonconforming use

to one of an equal, industrial classification. Subdivision [***19]_A of section 23 of the original ordinance contained the following language: "A non-
conforming use shall not be changed except to a more restrictive use." The 1930 amendment substituted therefor the following: "A prémises, building or
structure arranged, designed or devoted to a non-conforming use, may be changed in use, when changed to a more restricted use". Section 23 also provides:
"A use shall be deemed to be changed to a more restrictive use if the new use be one that is permitted in a section of this chapter with a lower number than

the section under which the former use was permitted.”

It is defendants' contention that the amendment of 1930 must be read strictly in their favor, and that since such amendment does not expressly prohibit any
change, they have the right to change the use to one of an equal grade. Reliance is placed chiefly on Matter of 440 E. 102nd st. Corp. v Murdock (285 N.Y.
298). That case, however, is not in point, since there the resolution expressly provided for change to an equal nonconforming use (see pp. 306-307), It is
true that HN2F zoning statutes are to be strictly construed in favor of the landowner [*462] (Matter of Monument Garage [***20]_ Corp. v, Levy, 266
MY, 339), but it is likewise true that we may not disregard the intention of the Legislature when it is clearly to be found in the language used ( id, p. 344:
Westchester County S.P.C.A. v, Mengel, 292 N'Y, 121, 126). Giving the language of the ordinances its plain and obvious meaning, we fail to perceive the
distinction urged by defendants between the original and the present wording. As we read the amendment of 1930, it retains the same prohibition against

change to any but a more restrictive use, for it is clearly stated that a change in use is permitted "when changed to a more restricted use”, and not otherwise.
That language plainly imposes a condition on the permissive right to change the nonconforming use, in harmony with the basic purpose of zoning laws, to
bring about ultimate conformity in the various use districts. Since the present use is not more restrictive than the former nonconforming use, it is illegal and
may be enjoined. The Legislature could never have intended that a public garage could thus be converted into a freight terminal, a railroad yard or a
crematory, all of which are placed in the same classification (§ 18, [***2]1]_subd. A, par. [7]).

Especially is this true when we contemplate the result if defendants are allowed to continue with the present use. This neighborhood has an established
residential character, despite the presence for a number of years of the garage and the other nonconforming parcels in the center of the block. This was
recognized by the 1946 amendment, rezoning this area from business to second residential. But the use to which defendants have now put this property is
such that it cannot fail to "alter the essential character of an otherwise residential neighborhood" ( Marter of Taxpayers' Assn. v. Heard of Appeals, 301 N.Y,
215, 219) and to render it not merely commercial, but industrial, in nature. Neither the home nor the shop, permitted in the business district, will long

survive in ¢close proximity to Roadway's terminal, for precisely the same reasons that would obtain in the case of a rail or water terminal.

In summary, then, the premises (except the 28 by 98 foot plot connecting the garage with West Utica Street) having been used as a public garage when the
zoning ordinances were first adopted, their use [**100]_ as such thereafter was lawful though [***22]_not conforming. No permission ever having been
sought to make it [*463] conforming, its status remains unchanged. When in 1946 defendants leased it for a freight truck terminal as well as a garage, as
admitted in their answers, its use as such violated the ordinance. Converting it from a public garage to a freight terminal was not authorized, since both are

in the first industrial classification. A nonconforming use may only be changed to a more restrictive use, not to an equally restrictive one.

The issuance of a permit by the director of buildings cannot help defendants, for such a permit cannot confer rights in contravention of the zoning laws (

Marcus v, Village of Mamaroneck, 283 N.Y, 325, 330; see, also, Matter of 440 E. 102nd St. Corp. v Murdock,_supra, p, 305). Moreover, the ordinance
expressly provides that "any permit issued for * * * the use of any premises contrary to the provisions of this ordinance shall be void " (ch. LXX, § 26,

subd. A; emphasis supplied). Finally, the permit was issued for a "Garage & Truck Terminal”, not for a freight terminal.

The alleged unconstitutionality of the ordinances rests upon the claim that the city [¥**23] means to limit use of the property ta second residential

purposes, despite the prior use and the impossibility of adapting the building to residential use. Suffice it to say that the record discloses no such intent or
threat on the part of plaintiff.

In the view taken herein, it is unnecessary to consider defendants' contention that the present use is a business use falling within the general language of
paragraph 6 of subdivision A of section 17 of chapter LXX, permitting any business nse not specified in an industrial district and not "noxious or offensive
by reason of dust, odor, smoke, gas, fumes, noise or vibration." Neither is it necessary to decide whether the weight of the evidence lies with the trial court's

finding that the current use is offensive within the meaning of that subdivision, or with the Appellate Division's finding that it is not inherently so.

The judgment of the Appellate Division should be reversed and that of the Supreme Court affirmed, with costs in this court and in the Appellate Division.
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Joseph Dalton et al., Appellants, v. George Pataki, as Governor of the State of New York, et al., Respondents. (Action No. 1.) Lee Karr, Appellant v. George
Pataki, as Governor of the State of New York, et al., Respondents. (Action No. 2.)

Subsequent History: Motion granted by Dalfon v. Pataki, 3 N.Y.3d 746, 821 N.E.2d 137, 2004 N.Y, LEXIS 3539, 787 N.Y.S,2d 711 (2004)

Motion granted by Dalton v. Pataki, 4 N.Y.3d 754, 823 NE 2d 1292 2005 N.Y, LEXIS 46 790 N.Y.S 2d 644 (2005)
Motion granted by Dalton v. Pataki. 4 N.Y 3d 754, 823 N E.2d 1291, 2005 N.Y. LEXIS 41, 790 N.Y.§.2d 643 (2005),
Affirmed in part and modified in part by Dalton v. Patakd, 5 N.Y.3d 243, 835 M.E 2d 1180, 2005 N. Y, LEX]S 1059, 802 N.Y.S.2d 72 (N.Y., May 3, 2005)

Prior History: Appeal from an order of the Supreme Court, Albany County (Joseph Teresi w, 1.), entered July 17, 2003, The order granted defendants’
cross mations for summary judgment dismissing the complaints and declared parts B, C and D of chapter 383 of the Laws of 2001 constitutional as
challenged. -

Saratoga County Chamber of Commerce, nc. v_Patajd, 100 N.Y.2d 801, 798 N.E 2d 1047, 2003 N. Y, LEXIS 1470, 766 N.Y.8.2d 654 (2003)

Disposition: Order affirmed as modified.

Core Terms

gaming, lottery, gambling, tribes, tickets, compact, prize, permits, players, vendor, reinvestment, regulation, electronic, breeding, funds, gaming activity, net

proceeds, purposes, plaintiffs', video, multistate, casino, slot machine, state law, numbers, lottery ticket, tribal-state, purses, winning, Racing

Case Summary

Procedural Posture

Plaintiffs, taxpayers and others, challenged an order of the Supreme Court, Albany County (New York), which granted the cross motions for summary
judgment filed by defendants, the governor and others, and dismissed the taxpayers' complaint that challenged the constitutionality of 2001 N.Y. Laws
383, pts. B, C, and D. Plaintiffs contended that these provisions, which authorized certain types of lotteries, violated N.Y. Const. art. 1. § 9.

Overview

~ The challenged bill authorized the governor to enter into tribal-state compacts for casino gaming activities on Indian lands, 2001 N.Y. Laws 383, pt.

i B, pursuant to the Indian Gaming Regulatory Act (IGRA), 25 U.S.C.S. §§2701-2721,18 US.C S §§ 1166-1168; permitted video lottery gaming,
2001 N.Y. Laws 383, pt. C; and authorized participation in a multistate lottery, 2001 N.Y. Laws 383, pt. D. Affirming in part but modifying in part, the
court held that (1) because New York permitted the gaming activities anthorized by 2001 N.Y. Laws 383, pt. B for charitabie purposes, subject to
heavy regulation, the gaming was properly the subject of a tribal-state compact; (2) video lottery gaming constituted a valid, state-operated lottery and
was excepted from the general ban on gambling, but the requirement that vendor fees be dedicated to breeding funds violated the constitutional

the multistate lottery within its borders to meet the requirement that lotteries be "operated by the State” under N Y. Const art, 1,_§ 9(1).



Outcome

The court affirmed the portion of the supreme court's decision holding that the provisions authorizing casino gaming on Indian lands and the
participation in the multistate lottery was constitutional. It also affirmed the finding that video lottery gaming was constitutional, but because the
provision authorizing that type of gaming did not apply net proceeds exclusively to education, the whole provision was struck as unconstitutional.
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Shepardize - Narrow by this Headnote (1)
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HN4& State & Territorial Government Licensing, Gaming & Lotteries
Because New York permits the gaming activities at issue in 2001 N.Y. Laws 383, pt. B for charitable purposes, subject to heavy regulation, the
gaming is properly the subject of a tribal-state compast, & More like this Headnote

Shepardize - Narrow by this Headnote (0).
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While the Supreme Court of New York, Appellate Division, Third Department concludes that video lottery gaming itself is a "lottery" within the
meaning of N.Y, Const, art. I, §9, it deck the entirety of 2001 N.Y. Laws ch. 383, pt. C to be unconstitutional due to the impermissible revenue
distribution scheme set forth therein, @& More like this Headnote

Shepardize - Narrow by this Headnote (2),
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View more legal topics

HNGY State & Territorial Government Licensing, Gaming & Lotteries

New York retains sufficient control over the operation of the multistate lottery within its borders to meet the constitutional requirement that lotteries
be "operated by the state," N.Y. Const. art, I, § 9(1). The net proceeds generated by the multistate lottery remain in New York and are dedicated
"exclusively to or in aid or support of education in this state” as required by N.Y, Const, art. I, § 9(1). Thus, 2001 N.Y. Laws 383, pt. D is
constitutional. & More like this Headnote



Shepardize - Narrow by this Headnote (1)
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HN7& Constitutional Law, Separation of Powers
Courts are not concerned with questions of legislative policy. Q More like this Headnote
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Class HI gaming, the type of gaming permitted by 2001 N.Y. Laws 383, pt. B, is defined as all forms of gaming that are not Class I gaming or Class I
gaming. 25 U.S.CS._§ 2703(8). Class I1I gaming is the most heavily regulated of the three categories of gaming and is lawful on Indian lands only if
three conditions are met. First, the gaming activities must be authorized by an ordinance or resolution of the governing body of the Indian tribe. 25
U.S.CB §2710(dX1)(A)X1). Second, like Class II gaming, Class III gaming activities are permitted on Indian lands only if such activities are located
in a state that permits such gaming for any purpose by any person, organization, or entity. 25 U.S.C.S, § 2710(d)(1)XB). Finally, Class III gaming must

be conducted in conformance with a tribal-state compact entered into by the Indian tribe and the state, 25 1.8.C.S, § 2710(d)1)(C). & More like this
Headnote

Shepardize - Narrow by this Headnote (2)
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The compacting requirement of 25 U.S.C.8. § 2710(d)(1)(C) allows states to negotiate with tribes that are located within their borders regarding
aspects of Class 11 Indian gaming that might affect legitimate state interests, 25 U.S.C.S. § 2710(d)(3)(C). Although states are required under the
Indian Gaming Regulatory Act (IGRA), 25 US.C.S. §§2701-2721, 18 U.S.C.S. §§ 1166-1168, to negotiate in good faith upon receiving a request to

enter into negotiations with an Indian tribe, 25 U,S.C.S, § 2710 (d)(3)(A), nothing in the statute compels a state to accept a proposed compact, 25
US.C.5. § 2710 (dy7xB)(vii), 25 C.ER. pt. 291. Moreover, compacts will take effect only if approved by the Secretary of the Interior. 23 UU.S.C.S. §
2710(dK3)(B). Q More like this Headnote

Shepardize - Narrow by this Headnote (0)
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HNIgE Gover ts, Indian Gaming Regulatory Act

under 18 U.S.C.S. § 1166, state laws regulating gambling do not apply to Class IIT gaming otherwise permitted under the Indian Gaming Regulatory
Act (IGRA), 25 US.CS, §§2701-2721,18 U S CS. §§1166-1168. Class 11l gaming is allowed on Indian lands by IGRA if it is conducted in
conformance with a tribal-state compact, 25 US.C.S. § 2710(d)(1)(C) and in a state that permits such gaming for any purpose by any person,
organization, or entity, 25 U.S.C.S. § 2710(d)}(1)}(B). R More like this Headnote

Shepardize - Narrow by this Headnote (2)
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HNII& Gover ts, Indian Gaming Regulatory Act

The term "permits such gaming for any purpose by any person, organization, or entity” in 25 U.S.C.S. § 2710(d)(1)(B) defines the scope of Class 111
games in which Indians may engage and that a tribal-state compact may address. & More like this Headnote

Shepgrdize - Narrow by this Headnote (2)
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HNI2E Governments, Indian Gaming Regulatory Act

the particular games contained therein, rather than by the purpose for which the games are played, such as for profit or for charity. This interpretation

is consistent with the legislative history of the Indian Gaming Regulatory Act (IGRA), 25 11.8.C.S. §§ 2701-2721, 18 U,S.C.S, §8 1166-1168, which
indicates that the relevant inquiry is whether a particular game is criminally prohibited, not whether the game is played for commercial, charitable or

governmental purposes. R More like this Headnote
Shepardize - Narrow by, this Headnote (1)
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In determining whether New York "permits such gaming” for purposes of satisfying the condition contained in 25 U.S.C S, § 2710(d)(1)(B), the
question is not whether these games may be characterized as Las Vegas-style or commercialized gambling, but whether a particular game is permitted
under New York's Constitution, statutes and applicable regulations. If a state does not permit "such géming," the matter is at an end and a compact
purporting to authorize prohibited gambling will not be valid. If a particular Class IIT game is not permitted by New York law under any
circumstances, a tribal-state compact will not be upheld insofar as it purports to authorize a tribe to conduct that game on Indian lands. @& More like
his H ote
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See N.Y. Const. art. 1, § (1). & More like this Headnote
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See N.Y. Const, art, I, §.9(2), R Morelike this Headnote
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See N.Y, Const, art. I,.§ 9(2). Q More like this Headnote
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N.Y. Const. art. 1, § 9(2) directs the legislature to pass appropriate laws to effectuate the purposes of the subdivision and to ensure that such games are
i rigidly regulated to prevent commercialized gambling, N.Y. Const. art. 1, § 9(2). Notably, subdivision two expressly permits the legislature to pass

laws restricting the gambling permitted by that section. N.Y. Const. art. I, § 9(2). & More like this Headnote

Shepardize - Narrow by this Headnote (0)
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HNISE State & Territorial Government Licensing, Gaming & Lotteries

While the New York Constitution generally bans gambling and evinces a strong policy against commercialized gambling, at least some form of
gambling has been authorized throughout most of the state's history. Indeed, the New York Constitution contained a complete prohibition on gambling
only from 1894 to 1939 and now permits several forms of gambling, some of which would be deemed Class III gaming under the Indian Gaming
Regulatory Act IGRA), 25 USCS, §§2701-2721, 18 U.S.CS. §51166-1168, specifically, 25 11.5.C.S_§ 2703 (7), (8). The legalization of certain

forms of gambling indicates that the New York public does not consider authorized gambling a violation of some prevalent conception of good

morals, or some deep-Tooted tradition of the common weal. Instead, the trend in New York State demonstrates an acceptance of licensed gambling
transactions as a morally acceptable activity, not objectionable under the prevailing standards of lawful and approved social conduct. & More like this
Headnote

Shepardize - Narrow by this Headnote (2)
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Regarding "games of chance," the 1975 amendment to N, ¥, Const, art, 1, § 9 permits, on its face, games in which prizes are awarded on the basis of a
winning number or numbers, color or colors, or symbol or symbols determined by chance. &, More like this Headnote

Shepardize - Narrow by this Headnote (0),
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The 1975 amendment to N.Y, Const, art 1, § 9 was intended to except from the general prohibition on gambling the precise types of casino gaming
conterpplated by 2001 N.Y. Laws 383, pt. B, provided that such gaming is conducted for charitable purposes. Q Morg like this Headnote
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Business & Corporate Compliance > ... > Govemments w > State & Teritorial Governments + > Gaming & Lotteries w

HN2I& State & Territorial Government Licensing, Gaming & Lotteries
See former N.Y. Gen, Mun, Law § 186(3). 4 More like this Headnote
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Despite a ban on commercialized gambling, a general prohibition on all gambling except that expressly authorized and a history that includes a 45-
year period during which gambling was banned completely, New York now constitutionally permits a substantial amount of gambling. The 1975
amendment to N.Y. Const. art. I, § 9 and implementing legislation and regulations, N.Y. Gen Mun, Law § 186(3); N.Y. Comp. Codes R. & Regs. tit.
9, § 5620.1, in particular, were intended to permit charities, religious organizations and other nonprofit groups to conduct the types of gaming

categorized as Class I by the Indjan Gaming Regulatory Act IGRA), 25 U.S.C.S. §§2701-2721,18 U.S.C.S. §§ 1166-1168. A More like this
Headnote
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For purposes of the Indian Gaming Regulatory Act (IGRA), 25 U.S.C.S. §§2701-2721, 18 US.C.S, §§1166-1168, New York "permits such gaming
for any purpose by any person, organization or entity.” 25 U.S.C.S, § 2710(d)(1)(B). & More like this Headnote

Shepardize - Narrow by this Headnote (0)
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2001 N.Y. Laws 383, pt. B is consistent with the requirement in N.Y. Const, art. 1, § 9 that the legislature pass appropriate laws to ensure that such
games are rigidly regulated to prevent commercialized gambling. & More like this Headnote

Shepaydize - Narrow by this Headnote (0)

Business & Corporate Compliance > ... > Governments w > State & Territorial Governments w > Gaming & Lotteries v
View more legal topics

HN25% State & Territorial Government Licensing, Gaming & Lotteries

Because Indian tribes retain attributes of sovereignty, state law applies on Indian lands only if Congress so provides or state law is not preempted. In
the context of casino gaming on Indian lands, the Indian Gaming Regulatory Act (IGRA),25 US C S 8§ 2701-2721, 18 U.S.C.S. §§ 1166-1168, both
determines the extent to which state law applies to gaming on Indian lands and presmpts the field in the governance of gaming activities on Indian
lands. Q More like this Headnote

Shepardize - Narrow by this Headnote (1)
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HN26% State & Territorial Government Licensing, Gaming & Lotteries
States do not have the authority to regulate Class 111 gaming on Indian lands other than through the compacting procedure cutlined in the Indian

Gaming Regulatory Act (IGRA), 25 U.S.C.S, §§2701-2721, 18 U,S.C.S, §§1166-1168. States are not required by IGRA to agree to compacts, 25
U.S.C.8_§2710(d)T)([B)vi), (vii), although they may choose to enter, via the compacting process, an otherwise preempted field if their actions are

in compliance with the federal standards embodied in IGRA. Should a state refuse to participate in the negotiation process, the result would be only
that the state would lose its ability to influence the terms on which gaming will occur, with such authority reverting to the Secretary of the Interior. 25



(
US.C.S. §2710(d)(7)(B)(vii); 25 C.ER. jit. 291, Thus, IGRA cannot be interpreted as a federal directive that requires states to assume a regulatory
role in violation of the anti-commandeering principle contained in the Tenth Amendment of the U.S, Congtitution. Instead, the IGRA compacting
process is best understood as providing states with the opportunity to establish some measure of authority over gaming on Indian lands, a power
withheld from them by the Constitution. @, More like this Headncite
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HN27% State & Territorial Government Licensing, Gaming & Lotteries
The Indjan Gaming Regulatory Act (IGRA), 25 US.C.S. §§2701-2721,18 US.C.S. §§1166-1168, does not force New York to accept a particular
compact. It simply affords the State the opportunity to assert authority over gaming on Indian lands, a power that the State otherwise lacks. Because

2001 N.Y, Laws 383, pt. B permits the governor to enter into tribal-state compacts extending state regulatory authority to commercialized casino
gambling on Indian lands - where such authority would not otherwise exist - the court cannot say that the legislature has violated the constitutional
mandate to pass laws limiting commercialized gambling. Rather, part B permits the governor to assume a role in setting the terms and restrictions
pursuant to which Indian gaming will occur, and thereby limit such gaming in a manner consistent with the State's interests. Q More like this
Headnote

Shepardize - Narrow by this Headnote (1)
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Before gaming may occur on lands held in trust by the federal government for the benefit of Indian tribes, the governor's concurrence is required, 25
U.S.C.8, § 2719(b)Y1XA). The statute leaves the decision to the governor whether, in his judgment, gaming on Indian lands would be detrimental -
i.e., have adverse social and economic consequences - on the surrounding communities. 25 U.S.C.8. § 2719(b)(1XA), It does not require a

determination that the gaming would fall within one of the constitutional exceptions to the state's general prohibition on gambling or that the gaming

would be lawful if conducted on state land. @ More like this Headnote
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2001 N.Y. Laws 383, pt. B adequately sets forth the parameters for compacts between New York and Indian tribes. It indicates the number of casinos
permitted, the general location of those casinos, and a number of provisions that must be included in the compacts regarding, among other things,
access of labor unions for purposes of soliciting employee support for representation, binding arbitration of labor disputes, assurances that the tribes
have adequate civil recovery systemns to protect the rights of visitors and guests, and assurances that the tribes will maintain sufficient liability
insurance to compensate visitors and guests for injuries that might occur. In part B, the basic policy decisions underlying the executive action have
been made and articulated by the legislature. That part B leaves discretion to the governor in negotiating compacts with Indian tribes merely permits

unlawful delegation of authority. Q More like this Headnote
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HN36% Case or Controversy, Constitutionality of Legislation
A legislative enactment may be found unconstitutional only upon a demonstration of the statute's invalidity beyond a reasonable doubt. &, More like
this Headnote

Shepardize - Narrow by this Headpote (1)
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HN31& State & Territorial Government Licensing, Gaming & Lotteries

Video lottery terminals (VLTs) are simply a new method of presenting lottery games to the public and, therefore, the operation of VLTs by the State of
New York falls within the constitutional exception to the general ban on gambling. However, the 1966 amendment to N, Y, Const. art, I, § 9 creating
the exception that authorized a state-run lottery - pursuant to which 2001 N.'Y. Laws 283, pt. C was enacted - must be strictly construed to ensure that

the exception does not swallow the rule. Q, More like this Headnote
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HN32& State & Territorial Government Licensing, Gaming & Lotteries
In its general prohibition, N.Y. Const, art. I, § 9 refers to a lottery as one of several forms of gambling, stating that except as hereinafter provided, no
lottery or the sale of lottery tickets, pool-selling, bookmaking, or any other kind of gambling shall hereafter be authorized or allowed within the State.

N.Y. Const, art, 1, § 9(1). "Lottery,” as used in art. I, § 9, can thus be understood to mean a distinct, narrower form of the broad term "gambling,"
which is defined b).' the three elements of consideration, chance and prize, N.Y, Penal Law § 225,00(2). Q ike this Headnole

Shepardize - Narrow by this Headnote (2)
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HN33E State & Territorial Government Licensing, Gaming & Lotteries

The lottery exception itself authorizes lotteries operated by the state and the sale of lottery tickets in connection therewith. N.Y. Comst. art. 1, § 9(1).
On its face, the constitutional exception contemplates that state-run lotteries involve the sale of tickets, i.e., lots or chances. N.Y, Const, art 1. § 9(1).
Q More Jike this Headnote

Shepardize - Narrow by this Headnote (D)
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HN34% State & Territorial Government Licensing, Gaming & Lotteries

In addition to the elements of consideration, chance, and prize traditionally employed by New York's case law in defining the term "lottery” for law
enforcement purposes, N.Y. Const, art, 1, § 9(1) sanctions only those state-run lotteries that involve tickets and multiple participation. @ More like
this Hi ote
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HN35% State & Territorial Government Licensing, Gaming & Lotteries
See N.Y, Penal Law § 225,00(10). 4 More like this Headnote
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HN36& State & Territorial Government Licensing, Gaming & Lotteries

In referring to "players” participating in a "drawing" or some other random event, N.Y. Penal Law § 225,00(10) contemplates multiple participation,
as opposed to a éing]e player competing against a single machine. The statute also refers to consideration in the form of "something of value" paid by
players, determination of winners by a method based on chance, and a prize to be paid to the holders of the winning "chances,” or lots. &, More like
this Headnote

Shepargjze - Narrow by this Headnote (1)
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HN37& State & Territorial Government Licensing, Gaming & Lotteries
Video lottery terminal electronic tickets are the functional equivalent of paper tickets - they are evidence of one's entitlement to a prize over claims by
competing ticket holders. @, More like this Headnote
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The fact that the tickets used in video lottery terminal (VLT) play are electronic, as opposed to paper, does not defeat a finding that VLTs are
permissible within the meaning of N.Y. Const. art. I, § 9. In short, play on VLTs involves the elements of consideration, chance, prize, multiple
participation and tickets and, thus, the operation of VLTs by the State falls within the constitutional exception to the general ban on gambling. &
More like this Headnote

Shepardize - Narrow by this Headnote (2)
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The Penal Law defines a slot machine as a gambling device which, es a result of the insertion of a coin or other object, operates, either completely
autematically or with the aid of some physical act by the player, in such a manner that, depending upon elements of chance, it may sject something of
value. N.Y, Penal Law § 225.00(8). A "gambling device," however, is defined to exclude lottery tickets and other items used in the playing phases of
lottery. N.Y, Penal Law § 225 00(7). Because VLTs are devices used in the playing phases of a lottery, they cannot be considered slot machines as a
matter of law, regardless of their outward resemblance to such machines. Q. More like this Headnote
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Althongh display terminals outwardly resemble slot machines, video lottery terminal (VLT) play involves the elements of a lottery - consideration,
chance, prize, multiple participation and tickets - and, therefore, VLTs do not fulfill the legal definition of slot machine, N. . Penal Law § 225.00(7),
(8). 9, More like this Headnote .
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HN41& State & Territorial Government Licensing, Gaming & Lotteries

The New York Constitution contains no bar to the modemization of the lottery or the introduction of new technological methods of delivering lottery
tickets to the public. Nor is the state limited to the precise types of lotteries familiar to the public in 1966. Indeed, "Quick Draw," a nontraditional
form of lottery, has been upheld as constitutional. Similarly, the fact that video lottery was not contemplated at the time of the amendment does not
render it unconstitutional. & More like this Headnote
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HN42%, Constitutional Law, Elections, Terms & Voting
A siate is not prohibited from recognizing the distinctive interests of the residents of its political subdivisions, even in reference to voter classification.

Q More like this Headnote
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HN43R State & Territorial Government Licensing, Gaming & Lotteries
The New York Legislature lacks the discretion to direct that lottery revenues may be used for noneducational purposes. Q. More like this Headnote
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HN44X State & Territorial Government Licensing, Gaming & Lotteries
The New York Constitution does not define "net proceeds,” but the term is generally defined by the courts as gross proceeds less any expenses or
costs that may be properly deducted. Q. More like this Headnote
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Business & Corporate Compliance > ... > Governments « > State & Territorial Governments w > Gaming & 1.ofteries »
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Reinvestment in breeding funds and enhanced purses is not a reasonable, necessary expense or cost of maintaining video lottery terminals and, thus,
funds dedicated for that purpose cannot be deducted from the net proceeds of the lottery without violating the requirement in N,Y, Const, art. 1, § 9(1)
that lottery revenues be used to support education. @, More like this Headnote

Shepardize - Namrow by this Headnote (1)
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HN46R State & Territorial Government Licensing, Gaming & Lotteries
Under N.Y, Congf, art. I, § 9, the phrase "as the legislature may prescribe” does give the legislature discretion in the allocation of the "net proceeds” of
lottery revenues, This discretion, however, is subject to the limitation that net proceeds must go exclusively to or in aid or support of education. N.Y,

Const. art. 1, $.9(1). A More like this Headnote
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HN47% State & Territorial Government Licensing, Gaming & Lotteries
To the extent that 2001 N.Y. Laws 383, pt. C, N.Y, Tax Law § 1612(c)(1), artificially inflates vendor fees and then requires that a portion of those fees
be applied to noneducational purposes, 2001 N.Y. Laws 282, pt. C violates N.Y. Const. art, I, § 9(1). @ More like this Headnote
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HN4gX Case or Controversy, Copstitutionality of Legisiation
See 2001 N.Y. Laws 383, pt. C, § 3. Q More like this Headnote
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HN49& Case or Controversy, Constitutionality of Legislation

In determining whether an invalid portion may be severed and the remainder of the statute preserved, the test is whether the legislature, if partial
invalidity had been foreseen, would have wished the statute to be enforced with the invalid part exscinded, or rejected altogether, The answer must be
reached pragmatically, by the exercise of good sense and sound judgment, by considering how the statutory rule will function if the knife is laid to the
branch instead of at the roots. & More like this Headnote
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HN50& State & Territorial Gover t Licensing, Gaming & Lotteries

The firat two paragraphs of 2001 N.Y. Laws 383, pt. C, § 2, amending former N.Y, Tax Law § 1612 by adding paragraphs (a)(5)(A) and (B) and
setting forth the distribution of video lottery terminal revenue and directing vendors to reinvest a portion of their fee are inextricably intertwined. &
More like this Headnote

Shepardize - Narrow by this Headnote (1)
Business & Corporate Compliance > ... > Governments w > State & Territorial Governments w > Gaming & Lotteries v

HNSIE State & Territorial Government Licensing, Gaming & Lotteries
2001 N.Y. Laws 383, pt. D directs the Division of Lottery to operate and administer within the state a multi- jurisdiction and out-of-state lottery in
cooperation with a government-authorized lottery of one or more jurisdictions. 2001 N.Y. Laws 383, pt. D; N Y. Tax Law §_1604(a). Part D further

authorizes the Director of the Lottery to enter into agreements for a multistate game, which may include a combined drawing, a combined prize pool,
the transfer of sales and prize monies to other jurisdictions as may be necessary, and such other cooperative arrangements as the director deems
necessary or desirable. 2001 N.Y. Laws 383, pt. D, § 3; N.Y. Tax Law § 1617. & More like this Headnote

Shepardize - Namow by, this Headnote (0)

Business & Corporate Compliance > ... > Governments w > State & Territorial Governments v > Gaming & Lotteries w

HN52& State & Territorial Government Licensing, Gaming & Lotteries

N.Y Const, art, 1, § 9(1) generally prohibits gambling, but exempts state-run lotteries, among other things, from the ban. The New York Constitution
permits lotteries operated by the state and the sale of lottery tickets in connection therewith as may be authorized and prescribed by the legislature, the
net proceeds of which shall be applied exclusively to or in aid or support of education in the state as the legislature may prescribe. N.Y. Const, art. 1, §
9(1)- A More like this Headnole
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Shepardize - Narrow by this Headnote (0)

Business & Corporate Compliance > ... > Governments w > State & Territorial Governments w > Gaming & Lotteries »

HN53% State & Territorial Government Licensing, Gaming & Lotteries

Nothing in the New York Constitution forbids the Division of Lottery from contracting with outside parties to perform administrative functions. N.Y,
Const, art. 1, § 9(1) requires only that authorized lotteries be "operated by the State,” i.e., supervised or controlled by the state, as opposed to a private
entity; it does not mandate that the state alone must perform all aspects of lottery operation. Q. More like this Headnore

Shepardize - Narrow by this Headnote (0)

w Headnotes/Summary

Headnotes
Constitutional Law — Messages of Necessity

1. Legislation authorizing the Govemor to enter into tribal-state compacts with Indian tribes to allow casino gaming on Indian lands and also
authorizing the Division of the Lottery to license and implement the operation of video lottery gaming at certain pari-mutuel racetracks, as well as to
operate, administer and enter into agreements for multistate lotteries within the state in cooperation with government-authorized lotteries of one or
more jurisdictions (L 2001, ch 383) was validly enacted in conformance with the constitutional requirement of a "message of necessity" fiom the
Govemnor for an immediate vote by the Legislature. The "message of necessity" provision requires that a bill in final form be on legislators' desks for
"at least three calendar legislative days [before] final passage, unless the governor ... shall have certified ... the facts which ... necessitate an
immediate vote thereon" (N.Y, Const., art 1], § 14). The Governor's "message of necessity" indicated that "[blecause the bills have not been on your
desks in final form for three calendar legislative days, the Leaders of your Honorable Bodies have requested this message to permit their immediate
consideration.” It further stated that the “facts necessitating an immediate vote on the bills" are that the "bills are necessary to enact certain provisions
oflaw." The "message of necessity" literally and reasonably conformed with the constitutional requirements.

Constitutional Law - Validity of Statute -- Casino Gaming on Indian Lands Pursuant to Federal Indian Gaming Regulatory Act

2. Legislation authorizing the Governor to enter into tribal-state compacts with Indian tribes to allow class III casino gaming on Indian lands (L 2001,
ch 383, part B) pursuant to the Indian Gaming Regulatory Act (IGRA) (25 U.S.C. §§2701-2721; 18 U.S.C. §§ 1166-1168) was not violative of the
State's constitutional prohibition against commercialized gambling activities (N.Y, Const., art I, § 9). IGRA authorizes a state to enter into tribal-state
compacts permitting particular class III, casino-type gaming activities (see 25 US.C, § 2703 {8]) on tribal lands so long as the state "permits such
gaming for any purpose by any person, organization, or entity" (25 U.S.C. §ﬂ[g]_[1]_@])l Under IGRA, class 11T games that are not criminally
prohibited by state laws are properly the subject of negotiation in tribal-state compacts even if those games are heavily regulated and permitted to be
played only by charities. Because New York permits casino gaming activities for charitable purposes, subject to heavy regulation (see General
Municipal Law § 186 [3]; 9 NYCRR 5620.1), the gaming was properly the subject of a tribal-state compact. Furthermore, the legislation did not
constitute an unlawful delegation of legislative authority to the Govemor. The fact that the statute leaves discretion to the Govemor in negotiating
compacts with Indian tribes merely permits compliance with the State's obligation to engage in good-faith negotiations (see 25 U.8.C. § 2710 [d] [3]
[A):

Lotteries -- Video Lottery Gaming — Constitutionality of Operation of Video Lottery Terminals at Pari-mutuel Racetracks

3. Legislation authorizing the Division of the Lottery to license and implement the operation of video lottery terminals (VLTs) at certain pari-mutuel °
racetracks (L 2001, ch 383, part C; Tax Law §.1617-a) was not violative of the State's constitutional prohibition against commercialized gambling

activities. VLTs do not fall within the definition of illegal slot machines (Penal Law § 225.00 [8]). Even though VLTs outwardly resemble slot
machines, video lottery gaming, as implemented by the Division, falls within the constitutional exception to the general ban on gambling for state-

operated "lotteries” (N.Y. Const,, art I, § 9 {1]). The games offered on VLTs involve the elements of consideration, chance, prize, tickets and multiple
participation necessary to constitute "lotteries” (see Penal Law § 225 00 [10]). Play on VLTs involves electronic tickets, which are transferred from
the central system to site controllers and then to display terminals upon purchase, but which are not printed or reduced to paper. The electronic tickets
are thus the functional equivalent of paper tickets. The State Constitution contains no bar to the introduction of new technological methods of
delivering lottery tickets to the public.

Lotteries — Video Lottery Gaming -- Constitutionality of Operation of Video Lottery Terminals at Pari-mutue) Racetracks - Invalidity of
Revenue Distribution Scheme

4. Legislation authorizing the Division of the Lottery to license and implement the operation of video lottery terminals (VLTs) at certain pari-mutuel
racetracks (L 2001, ch 383, part C; Tax Law § 1617-a) was not violative of the State's constitutional prohibition against commercialized gambling

activities, since video loftery gaming, as implemented by the Division, fell within the constitutional exception to the general ban on gambling for
state-operated "lotteries” (N.Y. Const., art 1, § 9 [1]). However, that portion of the law requiring racetracks to transfer a portion of théir vendor fees to
breeding funds and for the purpose of enhancing purses at the racetracks where VLTs are located (see L 2001, ch 383, part C, § 2; Tax Law § 1612 {c)
[1]), was violative of the constitutional mandate that "the net proceeds" of state-run lotteries "be applied exclusively to or in aid or support of



education in this state.” Reinvestment in breeding funds and enhanced purses is not a reasonable, necessary expense or cost of maintaining VLTs, and
thus, funds dedicated for that purpose cannot be deducted from the net proceeds of the lottery without violating the constitutional requirement that
lottery revenues be used to support education. Furthermore, the invalid revenue distribution scheme could not be severed to permit the statute to
otherwise operate in a constitutional manner.

Lotteries - Validity of Mulfistate Lotteries — Compliance with Constitutional Requirement That Net Proceeds from State-Operated Lottery
be used Exclusively for Educational Purposes

5. Legislation that directed the Division of the Lottery to operate and administer multistate lotteries within the state in cooperation with a govemment-
authorized lottery of one or more jurisdictions (see L 2001, ch 383, part D, § 1; Tax Law § 1604 [a]), and further authorized the Director of the
Lottery to enter into agreements for a multistate game, fell within the constitutional exception to the general ban on gambling for state-operated
“lotteries” (N.Y. Const,, art 1, § 9 [1]). While certain joint functions and necessary operating costs of the "Mega Millions" multistate lottery game are
shared, New York retains sufficient control over the operation of the multistate lottery within its borders (see 21 NYCRR part 2806) to satisfy the
constitutional requirement that lotteries be "operated by the state." Furthermore, the transfer of funds to other states for operational expenses and
prizes does not violate the constitutional requirement that the net proceeds from a state-operated lottery be devoted "exclusively to or in aid or support
of education in this state." The funds transferred by New York to other states may be used only for payment of jackpot prizes and reimbursement of
preapproved operational expenses. New York funds are not used by other states to reduce their administrative costs or to fund their govemmenta.]
purposes.

Counsel: O'Connefl & Aronowitz, Albany (Cornelius D. Murray of counsel), for Joseph Dalton and others, appellants in Action No. 1.
Jay Goldberg, and Debra A. Karistein, New York City, for Lee Karr, appellant in Action No. 2.

Eliot Spitzer, Attomey General, Albany (Caitlin J. Halligan of counsel), for George Pataki and others, respondents.

Gibson, Dunn & Crutcher L.L.P., New York City (Randy M. Mastro w of counsel), for Park Place Entertainment Corporation, respondent.
Hodgson Russ L.L.P., Buffalo (Kevin M. Kearney of counsel), for Finger Lakes Racing Association, Inc., respondent.

Marvin Newberg, Monticello, for Monticello Raceway Management, Inc., respondent.

Harris Beach L.L.P., Pittsford (Heidi Schult Gregory of counsel), for Mid-State Raceway, Inc., respondent.

Bleakley, Platt & Schmidt L.L.F., White Plains (Frederick J. Martin of counse}), for Yonkers Racing Association Corporation, respondent.
Judges: Before: Cardopa w, P.J., Mercure w, Peters v, Spain w and Carpinello w, JJ., concur.

Opinion by: Mercure v

Opinion

[*65] [**51]_[***2) Mercure v, J.

These consolidated actions have their roots in a prior Court of Appeals decision holding that defendant Govemor lacks the authority to unilaterally execute
tribal-state compacts with Indian tribes to allow casino gaming on Indian reservations (see Saratoge County Chamber of Commerce y Pataki, 100 N,Y.2d
801,798 N.E.2d 1047, 766 N.Y.S 2d 654 [2003], cert denied 157 L. Ed. 2d 430, 540 [**52] U.S. 1017, 124 S. Ct. 570 [2003]). The Court concluded that
the negotiation of such compacts involves issues affecting the health and welfare of state residents, implicating policy choices that lie solely within the
province of the Legislature (jd_at 8§22-823), In 2001, the Legislature enacted a bill which, among other things, authorizes the Governor to enter into
four tribal-state compacts for the operation of casino gaming [*66] activities at up to six facilities on Indian lands {***3]_(see L 2001, ch 383, part B)
pursuant to the Indian Gaming Regulatory Act (hereinafter IGRA) (25 U,S.C. §§2701-2721; 18 U.S.C, §§ 1166-1168). As relevant here, part C of the law
also permits the Division of the Lottery (hereinafter Division) to license and implement the operation of video lottery gaming at several pari-mutuel

racetracks; part D of the law authorizes the Division to participate in a multistate lottery.

_[***4]_Plaintiffs, a group of citizen taxpayers, two state legislators, nonprofit organizations and an unincorporated association opposed to the spread of
gambling, commenced these actions seeking a judgment declaring parts B, C and D of chapter 383 of the Laws of 2001 to be unconstitutional. Supreme

Court granted defendants' cross motions for sunmary judgment dismissing the complaints and declared that parts B, C and D are constitutional and in
conformance with federal law. Plaintiffs now appeal, asserting that these provisions violate N.Y. itution, article I, § 9, which generally bans gambling

in the state with certain exceptions. Plaintiffs argue in the alternative that parts B, C and D were enacted in violation of the "message of necessity" provision
of the NY Censtitution, which requires that a bill in final form be on legislators' desks for “at least three calendar legislative days [before] final passage,
unless the governor ... shall have certified, under his or her hand and the seal of the state, the facts which in his or her opinion necessitate an immediate
vote thereon" (N Y, Const,, art IIT, § 14).

Addressing the latter argument first, we conclude that the Governor's message [***5]_ of necessity satisfied the constitutional obligation. The message of
necessity indicates that "[b]ecause the bills have not been on your desks in final form for three calendar legislative days, the Leaders of your Honorable



Bodies have requested this message to permit their immediate consideration.” It states that the "facts necessitating an immediate vote on the bills" are that

the "bills are necessary to enact certain provisions of law."

Although the message is brief, we note that HNIF "{i]t is the Governor who must express the opinion that an immediate vote is desirable, The facts on
which [the Govemor] forms that opinion must satisfy [him or her]" (Einger Lakes Racing Assn. v New York State Off-Track Pari-Mutuel Beiting Commn.,
30 N,Y.2d 207,219,282 N.E.2d 592, 331 N.Y.8.2d 625 [1972), appeal dismissed 409 U,S. 1031, 34 1. Ed. 23 481, 93 S, Ct. 525 [1972]). Here, the
message of necessity is reasonable and conforms to other such messages that have been upheld in the past (see Norwijck [*67] v Rockefeller, 70 Misc. 2d
923, 931-934, 334 N.Y.8.2d 571 {1972], affd without op 40 A.D.2d 956, [**53] 338 N.Y.S.2d 384 [1972], affd without op 33 N.Y 24 537, 301 N.E.2d 422,
347 N.Y.S.2d 435 [1973] [upholding a message of necessity that [***6]_stated "(b)ecause the bill in its final form has not been on your desks three calendar
legislative days the Leaders of your Honorable bodies have requested this message to permit its immediate consideration"); see also Finger Lakes Racing
Assn. v New York State Qff-Track Pari-Mutuel Betting Commmn. , supra at 219-220; Matter of.Joslin v Regan, 63 A.D.2d 466, 468-469, 406 N.Y.S 2d 938
[1978], affd 48 N Y.2d 746, 397 N.E.2d 1329, 422 N.Y.5.2d 662 [19797). We note that "[t}he Legislature could [have said that] the time for consideration
was too short. It did not say that, but accepting the Governor's certificate and considering the proposal in the time available, it passed it" (Finger Lakes
Racing Assn. v New York State Qff-Track Pari-Mutuel Betting Commn., supra at 220). Given that the message of necessity "literally and reasonably
conforms with [the] constitutional requirements” (id_at 220), we will not intervene to nullify the act.

Turning to the substance of plaintiffs' arguments, we will first address plaintiffs' challenges to part B of chapter 383 of the Laws of 2001. As explained in
depth below, IGRA HN2TF both "preempt[s] the field in the govemance_[***7]_ of gaming activities on Indian lands" (S Rep No. 100-446, 100th Cong, 2d
Sess, at 6, reprinted in 1988 US Code Cong & Admin News, at 3071, 3076) and sets forth a mechanism by which states may exert some measure of control
over gambling on Indian lands (see Seminole Tribe of Fla. v Florida, 517 U.S. 44, 58,134 L. Ed. 2d 252 116 § Ct 1114 [1996]). We determine that, HN3
¥ pursuant to IGRA, a state may enter into tribal-state compacts permitting particular class 111, casino-type gaming activities on tribal lands if the state
permits any person to conduct those panicu];a.r gaming activities for any purpose, including a charitable purpose. That a compact penmits a certain game to
be conducted in a manner that is otherwise inconsistent with state law will not render it invalid if the game is not completely prohibited. HN4T Because
New York permits the gaming activities at issue here for charitable purposes, subject to heavy regulation, the gaming is properly the subject of a tribal-state

compact.

[31, [4} Next, regarding part C of chapter 383 of the Laws of 2001, we conclude that video lottery gaming, as implemented by the Division, constitutes a
valid, state-operated lottery and, thus, falls within the exception_[***8] of such lotteries from the general ban on gambling in N.Y, Constitution, article I, §
9(1). We agree with plaintiffs, however, that the requirement [*68} in part C that a portion of video lottery terminal (hereinafier VLT) vendor fees be

dedicated to breeding funds and enhanced purses violates the constitutional mandate that “the net proceeds" of state-operated lotteries "be applied
exclusively to or in aid or support of education in this state as the [L]egislature may prescribe" (N.Y, Const., art I, § 9 [1]). Moreover, we find that severing
the portion of part C directing reinvestment does not cure the constitutional defect because severance would result only in an inflated vendor fee. Thus,
HNSTF while we conclude that video lottery gaming itself is a "lottery" within the méaning of N.Y, Constitution, article 1, § 9, we must modify Supreme
Court's order to declare the entirety of part C of chapter 383 to be unconstitutional due to the impermissible revenue distribution scheme set forth therein.

Finally, we conclude that plaintiffs' challenges to part D of chapter 383 of the Laws of 2001 are meritless. HN6F New York retains sufficient control over
the operation {**34]_ of the multistate lottery within its_[***9]_borders to meet the constitutional requirement that lotteries be "operated by the state" (N, Y.
Const,, art I. § 9 [1}). Contrary to plaintiffs' further argument, the net proceeds generated by the multistate lottery remain in New York and are dedicated
"exclusively to or in aid or support of education in this state” as required by N.Y, Constitution, article 1, .9 (1). Thus, part D is constitutional.

Although plaintiffs also advance a number of policy-laden arguments before us, HN7F courts are not concerned with questions of legisiative policy. While
we determine that parts B and D of chapter 383 are constitutional and, generally speaking, video lottery may constitute a valid lottery within the meaning of
that term in N.Y. Constitution, article I, § 9, our inquiry in this case is limited to the constitutionality of the challenged legislation.

1. Tribal-State Compacts

An understanding of both this state's historical approach to gambling, as well as the legislative history of IGRA and its interplay with state law, is essential
to an analysis of the issues raised in connection with part B of chapter 383 of the Laws of 2001. Accordingly, we first examine the statutory and
constitutional_[***10]_background of the case and then address the merits of plaintiffs' challenge to part B.

[*69) A.IGRA
1. Statutory Provisions

The stated purpose of IGRA is "to provide a statutory basis for the operation of gaming by Indian tribes as a means of promoting tribal economic
development, self-sufficiency, and strong tribal governments” (25 U.S.C. § 2702 [1]). The statute also provides a federal regulatory framework to shield
such gaming "from organized crime and other corrupting influences, to ensure that the Indian tribe is the primary beneficiary of the gaming operation, and
to assure that gaming is conducted fairly and honestly"” (25 U.S.C, § 2702 [2]; see 25 U.S.C, § 2702 {3]). Congress enacted IGRA upon a finding that
"Indian tribes have the exclusive right to regulate gaming activity on Indian lands if the gaming activity is not specifically prohibited by [flederal law and is
conducted within a [s]tate which does not, as a matter of criminal law and public policy, prohibit such gaming activity" (25 U.S.C. § 2701 [5]).

The statute divides gaming into three categories that are subject [***11]_to differing levels of regulatory oversight depending on the type of gaming within
each category. Class 1 gaming consists of "social games solely for prizes of minimal value or traditional” tribal games (25 U.S,C. § 2703 (6]). Class 1
gaming on Indian lands is within the exclusive jurisdiction of Indian tribes (25 U.S.C,_§ 2710 [a].[1]). Class II gaming [**55]_includes bingo and card
games that are either expressly authorized or not explicitly prohibited by the state and legally played in the state (25 1U.S.C. § 2703 [7] [A}). Class 11 gaming

is defined to exclude "any banking card games, including baccarat, chemin defer, or blackjack (21}, or ... electronic or electromechanical facsimiles of any
game of chance or slot machines of any kind" (25 U.8.C. § 2703 [7] [B]). [*70] Class II gaming on Indian lands is within the jurisdiction of the Indian
tribes, subject to the provisions of IGRA, if "such Indian gaming is located within a [s]tate that permits such gaming for any purpose by any person,




see 25 U.S.C. §2710[a} {2]).

_[**#13] HNST Class 111 gaming, the type of gaming permitted by part B of chapter 383, is defined as "all forms of gaming that are not class I gaming or
class Il gaming" (25 U.S,C. § 2703 [8]). Class III gaming is the most heavily regulated of the three categories of gaming and is lawful on Indian lands only
if three conditions are met. First, the gaming activities must be authorized by an ordinance or resolution of the goveming body of the Indian tribe (see 25
U.8.C. §2710 [d] [11.[AL]i]). Second, like class IT gaming, class II1 gaming activities are permitted on Indian lands "only if such activities are ... located in
a [s]tate that permits such gaming for any purpose by any person, organization, or entity” (25 U.S.C. § 2710 [d] {1].[B]). Finally, class IIl gaming must be
"conducted in conformance with a [t]ribal-[s]tate compact entered into by the Indian tribe and the [s]tate" (25 U.S.C. § 2710 [d} [11.[C]). HNYF The
compacting requirement “atlows states to negotiate with tribes that are located within their borders regarding aspects of class Il Indian gaming that might

Although states are required under IGRA to negotiate in good faith upon receiving a request to enter into negotiations with an Indian tribe (see 25 U.S.C. §
2710 {d] [3] [AJ). nothing in the statute compels a state to accepi a proposed compact (see 25 U.S.C. § 2710 [d] [7] [B] [vii] [describing the procedure to be
followed by the Secretary of the Interior to permit class 111 gaming on state lands where a state does not consent to a compact]; 25 C.ER. part 291 [same]).
Moreover, compacts will take effect only if approved by the Secretary of the Interior (see 25 U.S.C. § 2710 [d] [3].[B]).

Here, plaintiffs assert that while state laws, including constitutions, do not normally apply on Indian lands because Congress has exclusive authority over

Indian affairs unless it vests such power in the states (see McClanahan v State Tax Copmn. of Ariz., 411 164,170-171,361.. Ed. 24 129.93 8 Ct
1257 {1973]), IGRA_[***15]_provides that all state laws regarding gambling apply on Indian lands. Specifically, plaintiffs note that IGRA makes "all

[s]tate laws [*71] pertaining to the licensing, regulation, or prohibition of gambling, including but not limited to criminal sanctions applicable ... in Indian
country in the same manner and to the same extent as such laws apply elsewhere in the [s]tate” (18 U.S.C, § 1166 [2] [emphasis added]). Plaintiffs'
argument fails, however, because HNIGF the term "gambling" excludes "class 111 gaming conducted under a {t]ribal-[s]tate compact approved by the
Secretary” (18 U.S.C. § 1166 [c] [2]). That is, under 18 U.S.C. § 1166, state laws regulating gambling do not apply to class III gaming otherwise permitted
under IGRA. Class I1I gaming is allowed on Indian lands by IGRA if, as relevant here, it is "conducted in conformance with a [t]ribal-{s]tate compact” (25
U.S.C. §2710 [d] [1].[C]) and "in & [**56]_ [s]tate that permits such gaming for any purpose by any person, organization, or entify” (25 U.S.C, § 2710 [d]
[11.1B] [emphasis added]).

Plaintiffs argue [***16]_ in the alternative that New York does not "permit[] such gaming"-i.e., casino gambling--and, thus, the condition contained in 25
US.C §2710 (d) (1).(B) is not met here. Plaintiffs point to a ban on commercialized gambling--as opposed to gambling for charitable purposes--in N.Y,
Constitution, article |, § 9 as evidence that New York does not permit the type of casino gaming that is to be authorized in the four tribal-state compacts
contemplated by part B of chapter 383. Defendants counter that because the NY Constitution permits class 111 gaming for some purposes, New York cannot

unilateraily prohibit such gaming on Indian lands. Indisputably, HNIIF the term "permits such gaming for any purpose by any person, organization, or

entity” defines the scope of class III games in which Indians may engage and that a tribal-state compact may address (see Artichoke Joe's Cal, Grand
Casino v Norion, supra at 720-723,United States v Santee Sioux Tribe of Neb., 135 F.3d 558, 563-564 [1998), cert denied 525 1.8, 813, 142 L. Ed. 2d 37,

119 S, Ct. 48 [1998]; Citizen Band Potawatami Indian Tribe of Okla. v Green, 995 F.2d 179, 181 [1993] [***17]_; United States v Santa ¥nez Band of
Chymash Mission Indians of Santa Ynez Reservation, Cal., 33 F, Supp, 2d 862, 863 [19981). While that term may be susceptible to more than one
interpretation, a review of the legislative history of IGRA convinces us that defendants have the better argument regarding the meaning of the term.

2. Legislative History of IGRA

Qur review of the background of IGRA necessarily begins withCalifornia v Cabazon Band of Mission Indians (480 U.S_202 94 1. Ed. 2d 244, 107 8. Ct.
1083 [1987]). Congress developed IGRA in response to Cabazon [*72] (see S Rep No. 100-446, 100th Cong, 24 Sess, reprinted in 1988 US Code Cong &
Admin News, at 3071), a case addressing California's regulation of bingo games conducted by Indian tribes on reservation land. Ruling that the tribes were
not required to adhere to state regulation of the games (see California v Cabazon Band of Mission Indians, supra at 211-212), the US Supreme Court began
its analysis by reaffirming the long-settled principle that "Indian tribes retain attributes of sovereignty over both their members and their territory ... and
that tribal_[£**18]_sovereignty is dependent on, and subordinate to, only the [flederal [government, not the [s]tates" (id, at 207 [internal quotation marks
and citations omitted); see New Mexico v Mescalero Apache Tribe, 462 U.S 324,332 761 Fd. 2d 611,103 S. Ct. 2378 [1983]). Nevertheless, the Court

explained, state law may apply on Indian lands if Congress expressly so provides or, in the absence of express congressional consent, where state law is not
preempted (see California v Cabazon Band of Mission Indians, supra at 207, 215-216).

The Court concluded that the particular statute at issue, Public Law 280 (Pub L 83-280, 67 U,3. Stat 588 [1953]), did not make California law applicable to
bingo played on Indian lands. The Court explained that Public Law 280 drew a distinction between "criminal/prohibitory” laws and "civil/regulatory" state
laws, stating:

"if the intent of a state law is generally to prohibit certain conduct, it falls within Pub L. 280's grant of criminal jurisdiction, but if the state
law generally permits the conduct at issue, subject to regulation, it must be classified as civil/regulatory and Pub.L. 280 does not [**57]_
authorize its enforcement [***19]_on an Indian reservation. The shorthand test is whether the conduct at issue violates the {s]tate's public
policy" (California v (abazon Band (f Mission Indians, 480 U.S. at 209).

After noting that in addition to bingo, California permits a substantial amount of gambling activity--including a state lottery, pari-mutuel horse betting and
various card games--the Court determined that "California regulates rather than prohibits gambling in general and bingo in particular” (id_at 211), despite a
prohibition in the California Penal Code on bingo for noncharitable purposes. In addition, after balancing the interests of the federal government and Indian
tribes against the state’s interest in regulating high-stakes bingo played on [*73] Indian lands, the Court concluded that California law was preempted by
Public Law 280, explaining that "[s}tate regulation would impermissibly infringe on tribal government" (id._at 222).

WhileCabazon involved a different statute than that before us, the case remains instructive. Congress enacted IGRA, in part, to clarify that courts should ot
engage in the balancing test used by the US Supreme Court to determine whether state law is preempted with [***20]_respect to gaming on Indian Jands. In



( (

this regard, the Select Committee on Indian Affairs report on IGRA indicates that “in the final analysis, it is the responsibility of the Congress, consistent
with its plenary power over Indian affairs, to balance competing policy interests and to adjust, where appropriate, the jurisdictional framework of regulation
of gaming on Indian lands" (S Rep No. 100-446, 100th Cong, 2d Sess, at 3, reprinted in 1988 US Code Cong & Admin News, at 3071, 3073). Congress also
incorporated into IGRA a modified version of the prohibitory/regulatory distinction articulated in Cabazon. Under the statute, "courts will consider the
distinction between a [s]tate’s civil and criminal laws to determine whether a body of law is applicable, as a matter of [flederal law, to either allow or
prohibit certain activities" (S Rep No. 100-446, 100th Cong, 2d Sess, at 6, reprinted in 1988 US Code Cong & Admin News, at 3071, 3076).

The report discusses in depth the requirement that class II gaming be permitted if "located within a [s]tate that permits such gaming for any purpose by any

person, organization or entity” (25 U,8.C._§ 2710 [b].[1].[A])--language which also appears in the portion of the statute relating to class HI gaming and
defines the scope of class 111 gaming that [***21]_a tribal-state compact may address, as noted above. The report makes clear:

"The phrase 'for any purpose by any person, organization or entity' makes no distinction between [s]tate laws that allow class Il gaming for
charitable, commercial, or governmental purposes, or the nature of the entity conducting the gaming. If such gaming is not criminally
prohibited by the [s]tate in which tribes are located, then tribes, as governments, are free to engage in such gaming” (S Rep No. 100-446,
100th Cong, 2d Sess, at 12, reprinted in 1988 US Code Cong & Admin News, at 3071, 3082).

The report thus demonstrates that with respect to class II gaming, "Congress intended to permit a particular gaming activity, [*74] even if conducted in a
manner inconsistent with state law, if the state law merely regulated, as opposed to completely barred, that particular gaming activity” (United States v
Sisseton-Wahpeton Sioux Tribe, 897 E.2d 358, 365 [1990]). Although the report expressly addressed language in 25 U.S.C, § 2710 (b)(1) (A) relating to
class II gaming, the identical phras‘e--providing that gaming may be located only in "a [s]tate that permits such gaming for any purpose by any person,
organization or entity"--appears in section 2710 (d) (1)(B) [***22]_with respect to class III gaming. Inasmuch as the same word or [**58] phrase used in

different parts of a statute will be presumed to have the same meaning throughout in the absence of an indication of an intent to the contrary (see
McKinney's Cons Laws of N, Book 1, Statutes § 236, at 401), we agree with defendants that under IGRA, class I1I games that are not prohibited are
properly the subject of negotiation in tribal-state compacts even if those games are heavily regulated and permitted to be played only by charities (see
Mashantucket Pequot Tribe v State of Connecticut, 913 F.2d 1024, 1029-1030 [1990), cert denied 499 U.5. 975, 113 L. Ed. 2d 717,111 5. Ct. 1620
[1991];Coeur d'Alene Tribe v State, 842 F. Supp, 1268, 1274-1275 [1994], affd 51 F.3d 876 [1995], cert denied 516 1J.S. 916, 133 1. Ed 2d 209, 116 S. Ct
305 [1995]; see also Saratoga County Chamber of {ommerce v Pataki, 100 N Y.2d 801, 842, 798 N E.2d 1047, 766 N Y.8.2d 654 [2003], supra [Read, J.,
dissenting] ["IGRA mandates that, if a state allows any class III gaming by any person, a tribe may seek to conduct the same games on its_[***23]_lands"]).

Plaintiffs' interpretation--that the term "such gaming" in the phrase "permits such gaming for any purpose by any person, organization, or entity" should be
read to mean "gaming for commercial purposes"--renders 25 U.S.C. § 2710 (d) (1) (B) incoherent. If "such gaming" is read to refer to gaming for a
particular purpose, as "commercialized gambling" refers to gambling for the purpose of commercial gain, the phrase "for any purpose" would be rendered
meaningless. Because "[i]t is an accepted rule that all parts of a statute are intended to be given effect and that a statutory construction which renders one
part meaningless should be avoided" (Rocovich v Consolidated Edisor: Co., 78 N.Y.2d 509, 515, 583 N E 2d 932, 577 N.Y.S 2d 219 [1991]), plaintiffs’
interpretation must be Tejected. We agree with defendants that ZNI2F the phrase "such gaming” refers to the antecedent term "class I1I gaming"--a type of
gaming defined by the rules of the particular games contained therein, rather than by the purpose for which the games are played, such as for profit or for

charity. Again, this interpretation is consistent with the legislative history {*75} of IGRA, which indicates that the relevant_ [***24)_inquiry is whether a
particular game is criminally prohibited, not whether the game is played for commercial, charitable or governmental purposes (see S Rep No. 100-446,
100th Cdng, 2d Sess, at 12, reprinted in 1988 US Code Cong & Admin News, at 3071, 3082).

Defendants err, however, in asserting that simply because any class III gaming is allowed by a state, a// class 111 gaming is properly the subject of a tribal-
state compact. While the Select Committee on Indian Affairs report explains that tribes are prohibited from operating bingo--a class I game--in the five
states which criminally prohibit the game, the report analyzed other class II games, such as card games, separately, stating that such games "are permitted
by far fewer [s]tates” (S Rep No. 100-446, 100th Cong, 2d Sess, at 11-12, reprinted in 1988 US Code Cong & Admin News, at 3071, 3082). We find the
report's differing treatment of specific games within a gaming class significant inasmuch as it is indicative of a congressional intent that courts look to state
law to deternine whether particular gaming activities are permitted (see Cheyenne Riv. Sioux Tribe v State of South Dakot, 3 F.3d 273, 278-279 [1993];
Mashgntucket Pequot Tribe v State of Connecticut, supra at 1029; Coeur d'dlene Tribe v State, supra at 1276-1280: [***25)_ Lac du Flambeau Band of
Lake Superior Chippewa Indians v State of Wisconsin, 770 F. Supp. 480, 487-488 [1991], appeal dismissed 957 F.2d 515 [1992], cert denied 506 1).8, 829,
121 L. Ed 2d 53, 113 S, Ct, 91 {1992]; see also Saratoga County Chamber of (_ommerce v Pataki, supra at 843 n 10 [**59]_[Read, J., dissenting]; cf.
Rumsey, Indian Rancheria of Wintun Indians v il ilson, 64 F.3d 1250, 1258-1259 [1994], amended 99 F.3d 32] [1996], cert denied 521 U.S 1118, 138 L Ed
2d 1012, 117 S. Ct. 2508 [1997] [concluding that class 1T legislative history is not applicable to class IIT gambling, but nevertheless holding that a state need
not negotiate with Indian tribes regarding particular gaming activities in which the state forbids others to engage]).

_[***26]_ [*76] Accordingly, HNIIF in determining whether New York "permits such gaming” for purposes of satisfying the condition contained in 25
118.C §2710 (d)(1)(B), "the question is not whether these games may be charactgn'zed as Las Vegas-style or commercialized gambling, but whether a
particular game is" permitted under our Constitution, statutes and applicable regulations (Saratoga County Chamber of Commerce v Patoki, 100 N.Y.2d
801, 843, 798 N.E.2d 1047, 766 N.Y 5 2d 654 n 10 [2003], supra [Read, J., dissenting]). "[1]f a state does not permit 'such gaming,' the matter is at an end”
\Mashantucket Pequot Tribe v State of Connecticut, supra at 1028-1029) and a compact purporting to authorize prohibited gambling will not be valid (see
Artichoke Joe's Cal. Grand Casino v Norton, 353 F.3d 712, 720-723 [2003], supra; United Siates v Santee Sioux Tribe of Nebraska, 135 F.3d 558, 563-564
[1998], supra:Citizen ratomis Indi ibe of Qkla. v Green, 995 F.2d 179, 181 [1993), supra;, United States v Santa Ypez Band of Chumash

gaming" requirement is satisfied if the state allows any class 111 gaming, we conclude that if a particular class III game is not permitted by New York law

under any circumstances, a tribal-state compact will not be upheld insofar as it purports to authorize a tribe to conduct that game on Indian lands.

To summarize, while IGRA "preempt[s] the field in the governance of gaming activities on Indian lands" (S Rep No. 100-446, 100th Cong, 2d Sess, at 6,
reprinted in 1988 US Code Cong & Admin News, at 3071, 3076; see Gaming Corp. of Am. v Dorsey & Whitney, 88 F.3d 536, 546 [1996]1), it also gives



states, through the tribal-state compacting process, a power withheld from them by the [**60]_ US Constitution--i.e., "some measure of authority over
gaming on Indian lands" (Seminole Tribe of Fla. [*77) v Florida, 517 U.S. 44, 58, 134 L. Ed. 2d 252, 116 8. Ct. 1114 [1996], supra). Nevertheless, this
authority does not-amount to a blanket imposition on tribes of all state laws regarding gambling activity. Instead, consistent with traditional principles of

tribal sovereignty, the compacting process constitutes "a framework for the regulation of gaming activities [***28]_on Indian lands which provides that in
the exercise of its sovereign rights, unless a tribe affirmatively elects to have [s}tate laws and [s]tate jurisdiction extend to tribal lands, the Congress will not
unilaterally impose or allow {s]tate jurisdiction on Indian lands for the regulation of Indian gaming activities" (S Rep No. 100-446, 100th Cong, 2d Sess, at
5-6, reprinted in 1988 US Code Cong & Admin News, at 3071, 3075). We emphasize, however, that Indian tribes may not engage in class Il gaming
activities if those particular activities are not "located in a [s]tate that permits such gaming for any purpose by any person, organization, or entity" (25
U.S.C, §2710 [d] [11.[B)). That is, gaming activities that are not permitted by a state cannot be the subject of a tribal-state compact or played on Indian
lands. We must therefore determine what gaming activities are permitted under the NY Constitution and laws regulating gambling.

B. Gaming in New York

New York has generally prohibited gambling throughout its history, with certain exceptions. The state's first Constitution, in 1777, did not mention
gambling or lotteries and numerous statutes authorized public lotteries to raise mopey for a variety of purposes by_[***29]_the colony and state from 1746
through 1821 (see 3 Lincoln, The Constitutional History of New York, at 34-43 [1906]; see also People ex rel. Ellison v Lavin, 93 App. Div, 292, 300, 87

N.Y.S, 776 [1904], revd on other grounds 179 N.Y. 164, 71 N.E, 753 18 N.Y. Cr. 480 [1904]; Matter of Dwyer, 14 Misc. 204, 205-206, 35 N.Y.S. 884
[1894]). The second Constitution, approved in 1821, however, expressly prohibited lotteries not already authorized by law stating: "No lottery shall

hereafter be authorized in this state; and the [L]egislature shall pass laws to prevent the sale of all lottery tickets within this state, except in lotteries already
provided for by law" (1823 N., Const., art VII, § 11). An amendment prohibiting horse racing was also proposed but rejected by the Constitutional
Convention of 1821 (see 3 Lincoln, The Constitutional History of New York, at 45 [1906]).

The third Constitution contained a similar provision that prohibited lotteries but remained silent on other forms of gambling, providing: "nor shall any
lottery hereafter be authorized, [*78] or any sale of lottery tickets allowed within this state” (1846 N.Y. Const,, art I, § 10). In 1887, the Legislature
enacted the Ives_[***30]_Pool Law, authorizing gambling on horse racing during certain times of the year with a five percent tax on revenues to be used for

the support of horse breeding (L 1887, ch 479). This form of gambling was subsequently forbidden by the fourth Constitution, approved in 1894 (see 3
Lincoln, The Constitutional History of New York, at 47 [1906]). Article 1, § 9 provided: "nor shall any lottery or the sale of lottery tickets, pool-selling,
book making, or any other kind of gambling hereafter be authorized or allowed within this [s]tate" (1894 N.Y, Const., art. 1, § 9). An identical provision

> AL, 4,

appeared in the current Constitution, when it was approved in 1938.

Since that time, N, Y, Constitution, article I, § 9 has been amended five times. [ﬂl]_ The effect of these amendments has been to broaden the scope of
permissible gambling in the state through a series of exceptions to the general prohibition on gambling. In 1939, the section was amended to except pari-
mutuel betting on horse races from the prohibition on gambling. A 1957 amendment authorized localities to permit religious, chatitable and nonprofit
organizations to conduct bingo or lotto. A 1966 amendment permitted the state to conduct [***31] a lottery, with the net proceeds to be used to support

education. Most relevant here, section 9 (2) was amended in 1975 to allow localities to permit, in addition to bingo and lotto, "games in which prizes are
awarded on the basis of a winning number or numbers, colar or colors, or symbol or symbols determined by chance from among those previously selected
or played, whether determined as the result of the spinning of a wheel, a drawing or otherwise by chance." Subsequently, in 1984, the Constitution was
amended again to provide that the previously mandatory $ 250 limit on single prizes and $ 1,000 limit on a series of prizes in games permitted by the 1957
and 1975 amendments could be varied by law,

As amended, the current version of N.Y. itution, article I, § 9 (1) thus reads in pertinent part:

HNI4T "except as hereinafter provided, no lottery or the sale of lottery [***32]_tickets, pool-selling, bookmaking, or any other kind of

gambling, except lotteries operated by the state and the sale of lottery tickets in [*79] connection therewith as may be authorized and
prescribed by the [L]egislature, the net proceeds of which shall be applied exclusively to or in aid or support of education in this state as the
[L]egislature may prescribe, and except pari-mutuel betting on horse races as may be prescribed by the [L]egislature and from which the state
shall derive a reasonable revenue for the support of government, shall hereafter be authorized or allowed within this state."

N.Y, Constitution, article I, § 9 (2) provides:

HNIST “"any city, town or village within the state may by an approving vote of the majority of the qualified electors ... authorize, subject to
state legislative supervision and control, the conduct of one or both "any city, town or village within the state may by an approving vote of the
majority of the qualified electors ... authorize, subject to state legistative supervision and control, the conduct of one or both of the following
categories of games of chance commonly known as: (a) bingo or lotto, in which prizes are awarded on the basis of designated numbers or
symbols on a card conforming to numbers or symbols selected at random; (b) games in which prizes are awarded on the basis of a winning

number or numbers, calor or colors, or symbol or symbols [***33] determined by chance from among those previously selected or played,

whether determined as the result of the spinning of a wheel, a drawing or otherwise by chance."

Subdivision (2) imposes a number of restrictions on permissible gaming, in addition to any others that the Legislature may prescribe. Specifically,
subdivision (2) provides that HNI6F "only bona fide religious, charitable or non-profit organizations of veterans, volunteer firefighter and similar non-

profit organizations shall be permitted to conduct such games; ... the entire net proceeds of any game shall be exclusively devoted to the lawful purposes of
such organizations; ... no person except a bona fide meinber of any such organization shall participate in the management or operation of such game; ... no
person shall receive any remuneration for participating in the management or operation of any such gamef; and u]nless otherwise provided by law, no single
prize shall [**62] exceed [$ 250], nor shall any series of prizes on one occasion aggregate more than [§ 1,000]" (N.Y, Const., art 1 §9[2]). HNI/F
Subdivision (2) further directs the Legislature to "pass appropriate laws to effectuate the purposes of this subdivision_{***34]_[and to] ensure that such
games are rigidly regulated to prevent commercialized gambling” (N, Y. Const,, art, § 9 [2]). Notably, [*80] subdivision (2) expressly permits the
Legislature to pass laws restricting the gambling permitted by that section (N.Y. Const., art 1, § 9 [2]).
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The foregoing iltustrates that HNI8F while the NY Constitution generally bans gambling and evinces a strong policy against commercialized gambling, at

least some form of gambling has been authorized throughout most of the state's history. Indeed, the NY Constitution contained a complete prohibition on
gambling only from 1894 to 1939 and now permits several forms of gambling, some of which would be deemed class ITI gaming under IGRA (see 25

U.S.C. § 2703 [7], [8]). The legalization of certain forms of gambling "indicate[s] that the New York public does not consider authorized gambling a
violation of 'some prevalent conception of good morals, [or] some deep-rooted tradition of the common weal™ ([utercontinental Hotels ( 'orp. [Puerto Rico]
v Golden, 15N Y24 9,15, 203 NE 2d 210, 254 N, Y8 .2d 527 [1964], quoting Loucks v Standard Oil Co., 224 NY, 99, 111, 120 N.F, 198 [1918]), as
plaintiffs would_[***35], have us hold. Instead, "[t]he trend in New York State demonstrates an acceptance officensed gambling transactions as a morally
acceptable activity, not objectionable under the prevailing standards of lawful and approved social conduct” ([ntercontinental Hotels Corp. [Puerto Ricoly

649 N.Y.S.2d 378 [1996] [noting that public policy generally continues to disfavor gambling and, thus, regulations pertaining thereto must be strictly
construed]).

HNI9F Reparding "games of chance," the 1975 amendment permits, on its face, "games in which prizes are awarded on the basis of a winning number or
numbers, color or colors, or symbol or symbols determined by chance.” Plaintiffs do not dispute that this provision allows Las Vegas or casino nights,
subject to the limits imposed in mmm,mm,_§i(2), and that charities currently engage in millions of dollars worth of casino gambling per
year (see Saratoga County Chamber of Commerce v Pataki, 100 N.Y.2d 801, 844, 798 N.E,2d 1047, 766 N.Y.S.2d 654 {2003], supra [***36]_[Read, J.,

dissenting]). Nor do plaintiffs assert that the state prohibits charities and nonprofit organizations, during their Las Vegas or casino nights, from engaging in

any of the 31 games listed in the compact that the Governor executed with the Seneca Nation pursuant to part B of chapter 383 of the Laws of 2001. In this
regard, we note that the 1975 Senate debate leading to this constitutional amendment indicates that the purpose of the amendment was to expand the types
of games in which religious, [*81] charitable or nonprofit organizations could legally engage to include Las Vegas night casino-type gambling, such as
roulette, blackjack and dice games (see New York State Senate Debate on Senate Bill § 2509, June 19, 1975, at 8234-8235, 8239-8242, 8259, 8266-8268,
8271-8272)--games authorized in the Seneca Nation compact, as well.

For example, Senator B.C. Smith, in answering Senator Lewis's objection to the amendments allowing "Las Vegas night" and "roulette wheel[s]" in houses
of worship (id. at 8234-8235), stated that "your synagogues, your churches and your fire [**63] departments in certain sections of the state are doing just
this, just the very thing that is legalized by this proposition"( [***37]_id. at 8239). He explained that many fire departinents and churches could not survive
without "their bazaars and fairs" (id. at 8241) and that, while people operating such fairs were arrested in certain counties (/d. at 8239-8240), "when [he]
was District Attorney of [his] county, ... [he] wouldn't arrest anybody that was running a firemen's affair ... [with] big six" (id. at 8241-8242). Indeed,

Senator Lewis, who strongly opposed the amendment on the ground that it could potentially "make every one of the institutions, religious and
eleemosynary, a psendo or partial casino," conceded that roulette wheels "exist[] in my community and they have [them] in the fairs all around me, and the
police, if they are involved, look the other way" (id. at 8245). Further, Senator Rolison, in explaining the bill, indicated that dice games, such as craps,
would be permitted under the amendment (id. at 8259). These excerpts from the debates demonsirate that ZN20F the 1975 amendment was intended to
except from the general prohibition on gambling the precise types of casino gaming contemplated by part B of chapter 383 of the Laws of 2001, provided

that such gaming was_[***38]_conducted for charitable purposes.

This conclusion is further supported by reference to the text and history of General Municipal Law article 9-A, which the Legislature enacted pursuant to
the 1975 amendment and which codifies the definition of permissible games of chance. At the time it was enacted, General Municipal Law former § 186 (3)
provided:

HN2IT "Games of chance' shall mean and include specific games of chance, in which prizes are awarded on the basis of a designated
winning number or numbers, color or colors, symbol or symbols determined by chance, but not including games commonly known as 'bingo
or lofto' which are controlled under [*82] article [14-H] of this chapter and also not including 'slot machines', 'bookmaking', and 'policy or
numbers games' as defined in [Penal Law § 225,00]. No game of chance shall involve wagering of money by one player against another
player."

The legislative debates and history regarding the enactment of General Municipal Law article 9-A [***39]_ similarly evince an acknowledgment that the
definition contained in gectjon 186 was intended to include casino-type games (see e.g. New York State Senate Debate on Senate Bill S 9101, June 26,
1976, at 9649-9651 [stating that dice games, blackjack and baccarat are among the games permitted under the statute]; Mem of State Racing and Wagering
Board, at 2, Bill Jacket, L 1976, ¢h 960 [indicating that "roulette, dealer blackjack and baccarat" would be permissible]). @ These games, such as

Municipal Law § 186 (3), the Racing and Wagering Board lists a number of casino-type games, such as craps, roulette, blackjack and big six, that may be
conducted in this state (see 9 NYCRR 5620.1). Again, these games fall into the category of class III gaming under IGRA (see 25 U,S.C, § 2703 [8]).

_[***40} In sum, HN27¥F despite a ban on commercialized gambling, a general prohibition on all gambling except that expressly authorized and a history
that includes a 45-year period during which gambling was banned completely, New York now constitutionally pennits a substantial amount of gambling.
The 1975 amendment to the Constitution and implementing legislation and regulations (see General Municipal Law § 186 [31; 9 NYCRR 5620.1), in

particular, were intended to permit charities, religious organizations and other Iionproﬁt groups to conduct the types of gaming categorized as class III by
IGRA.

Inasimuch as the state permits, subject to heavy regulation and various restrictions, others to engage in the type of gaming activities at issue here, it merely
regulates, as opposed to [*83] completely bars, those gaming activities. ‘_*m]_mﬁ For purposes of IGRA, then, the state "permits such gaming
for any purpose by any person, organization, or entity" (25 U.8.C. § 2710 [d} (1] [BD). Accordingly, the class III gaming at issue is properly the subject of a
tribal-state compact and part B of chapter 383 of the Laws of 2001 autherizing {***4]]_the Governor to enter into such compacts is consistent with both
IGRA and N.YY. Congtitution, article 1, §.9.



_[***43]_ We similarly conclude that HN24F part B is congistent with the requirement in N.Y. Constitution, article I, § 9 that the Legislature "pass
appropriate laws to ... ensure that such games are rigidly {**65]_regulated to prevent commercialized gambling." Plaintiffs' argument that part B violates
this requirement is premised on their incorrect belief that New York laws relating to gaming activities apply with the same force and effect on Indian lands
as they do elsewhere within the state. As explained above, HN25¥ because Indian tribes retain attributes of sovereignty, state law applies on Indian lands
only if Congress so provides or state law is not preempted (see California v ( abazon [*84] Band of Mission Indians, 480 U.S. 202, 207,215-216,94 L.
Ed. 2d 244,107 S. Ct. 1083 [1987], supra ). In the context of casino gaming on Indian lands, IGRA both determines the extent to which state law applies to
gaming on Indian lands (see Seminole Tribe of Fla. v Florida, 517 U.S. 44, 58, 134 L, Ed. 2d 252,116 S, Ct, 1114 [1996], supra; see also Artichoke Joe's
Cal. Grand Casino v Norton, 353 £3d 712, 716 [2003), supra;, Keweenaw fay Indian Community v United States, 136 E.3d 469, 472 [1998] [***44]_, cert
denied 5251].8. 929,142 1. Ed. 24 277,119 S. Ct. 335 [1998]) and "preempt[s] the ficld in the governance of gaming activities on Indian lands" (S Rep
No. 100-446, lOOth Cong, 2d Sess, at 6, reprinted in 1988 US Code Cong & Admin News, at 3071, 3076).

HN267F States do not have the authority to regulate class I1T gaming on Indian lands other than through the compacting procedure outlined in IGRA. States

an otherwise preempted field if their actions are in compliance with the federal standards embodied in IGRA. Should a state refuse to participate in the
negotiation process, the result would be only that the state would lose its ability to influence the terms on which gaming will occur, with such authority
reverting to the Secretary of the Interior (see 25 U,S.C, § 2710 [d] [7].[B].[vii]; 25 C.ER. part 201). Thus, IGRA cannot be interpreted as a federal directive
that requires states to assume a regulatory role in violation of the anticommandeering principle contained in the 10th Amendment of the U.S.

Constitution [***45)_(see Ponca Tribe of Okla. v State of Oklahoma, 37 F.3d 1422 1432-1435 [1994], revd on other grounds 517 1.8 1129 134 [, Ed. 2d
537,116 8. Ct. 1410 [1996]; Yavapai-Prescott indian Tribe v Siate of Arizona, 796 F. Supp, 1292, 1297 [1992]; see generally Printz v United States, 521
1.5, 898,926, 138 1. BEd. 2d 914, 117 S, Ct. 2365 [1997]). Instead, the IGRA compacting process is best understood as providing states with the
opportunity to establish "some measure of authority over gaming on Indian lands[,] ... a power withheld from them by the Constitution" (Seminole Tribe of

Ha. v Florida, supra at 58).

Stated differently, HN27F IGRA does not force New York to accept a particular compact. It simply affords the state the opportunity to assert authority over
gaming on Indian lands, a power that the state otherwise lacks. Because part B of chapter 383 of the Laws of 2001 permits the Governor to enter into tribal-
state compacts extending state regulatory authority to commercialized casino gambling on Indian lands—where such authority would not otherwise exist--
we cannot say that the Legislature [*85] has violated the constitutional [***46]_mandate to pass laws limiting cornmercialized gambling. Rather, part
B permits the Governor_[**66]_to assume a role in setting the terms and restrictions pursuant to which Indian gaming will occur, and thereby limit such

gaming in a manner consistent with the state's interests.

_[***47]_Plaintiffs' remaining arguments regarding part B of chapter 383 require little discussion. Plaintiffs contend thet the Governor cannot, consistent
with New York public policy as set forth in the NY Constitution, concur with the Secretary of the Interior that gaming on Indian lands other than an existing
reservation would not be detrimental to surrounding communities. Plaintiffs' argument is unpersuasive. HN28T Before gaming meay occur on lands held in
trust by the federal government for the benefit of Indian tribes, the Governor's concurrence is required (see 25 U.S.C. § 2719 [b] [11.[A]). We note that the
statute leaves the decision to the Governor whether, in his judgment, gaming on Indian lands would be detrimental--i.e., have adverse social and economic
consequences--on the surrounding communities (see 25 1.8.C. § 2719 [b].[1]1.[A]). It does not require a determination that the gaming would fall within

one of the constitutional exceptions to the state's general prohibition on gambling or that the gaming would be lawful if conducted on state land. Second,
while New York does have a strong policy against commercialized [***48]_ gambling, "the New York public does not consider authorized gambling a
violation of 'some prevalent conception of good morals, [or] some deep-rooted tradition of the common weal"™ ([ntercontinenial Hotels Corp. of [Puerio
Rico] v Golden, 15 N.Yizd 9,15,203 N E 2d 210, 254 N.Y.8.2d 527 [1964], supra [citation omitted]). Hence, the Governor's concurrence cannot be said to
violate New York public policy.

Finally, we reject plaintiffs' argument that part B of chapter 383 represents an unlawful delegation of power to the Governor because it provides no
legislative guidance with respect to future compacts in Ulster and Sullivan Counties. HN29F Part B adequately [*86] sets forth the parameters for

compacts between New York and Indian tribes. It indicates the number of casinos permitted, the general location of those casinos, and a number of
provisions that must be included in the compacts regarding, among other things, access of labor unions for purposes of soliciting employee support for
representation, binding arbitration of labor disputes, assurances that the tribes have adequate civil recovery systems to protect the rights of visitors and
guests, and assurances that the tribes will maintain sufficient_[***49] liability insurance to compensate visitors and guests for injuries that might occur. We
conclude that in part B, "the basic policy decisions underlying the [executive action] have been made and articulated by the Legislature’ (Bourquin v
Cuomo, 85 N,Y.2d 781,785,652 NE2d 171, 628 N.Y.S.2d 618 [1995] [citation omitted]). That part B leaves discretion to the Governor in negotiating
compacts with Indian tribes merely permits compliance with the state's obligation to engage in good-faith negotiations (see 25 U.8.C. § 2710 [d].[31.[AD
and does not render the provision an unlawfil delegation of authority.

1. VLTs

Part C of chapter 383 of the Laws of 2001 authorizes the Division to license and operate VLTs at eight licensed pari-mutuel [**67]_racetracks. Pursuant to

the statute, five racetracks--Aqueduct, Monticello, Yonkers, Finger Lakes and Vernon Downs--are automatically eligible to apply for a license to install

VLTs (see L 2001, ch 383, part C, § 1; Tax Law § 1617-a [a]). Upon approval from the governing body of the appropriate counties, certain harmess
racetracks--Saratoga Equine Sportscenter, Batavia and Buffalo--may_[**#50]_also install VLTs (see L 2001, ch 383, part C, § 1;1-11» ix Law § 1617-a [a);
Racing, Parj-Mutuel Wagering & Breeding Law art 3). @_[ﬂﬂ]_ Three other racetracks--Belmont Park, Saratoga Thoroughbred Racetrack and the New
York State Exposition in Onondaga County--are not eligible to install VLTs (see L 2001, ch 383, part C, § 1; Tax Law § 1617-a [a]). The statute directs that
the payout for prizes is to be 90% of sales (see L 2001, ch 383, part C, § 2; Tax Law § 1612 [¢] [3]). As originally enacted, part C provided that the balance
of the total revenue was to be paid to education after deducting 15% for the Division's operating and administrative costs and a "vendor's fee" of between

12% and 25% to be paid to the racetrack (see L 2001, ch 383, part C, § 2). The statute required that each racetrack reinvest a percentage {*87] of its vendor
fee to support higher purses and the appropriate breeding fund at the racetrack (see L 2001, ch 383, part C, § 2).



The operation of VLTs is described in requests for proposals (hereinafter RFPs) issued by the Division inviting potential vendors to submit proposals for the
implementation and operation of a VLT system. The system is to be comprised of three components: (1) video display terminals that accept players' paper

currency, [***32]_ credit or account cards, game identifier and price selections, and permit players to view the results of their purchased electronic instant
lottery tickets; (2) site controllers that link a number of video display terminals to a central system, store and manage unpurchased electronic ticket series
and are programmed to dispense electronic lottery tickets in the sequence received from and determined by the central system; and (3) a central system that
randomly shuffles and stores electronic ticket series, distributes the tickets to site controllers, monitors all system activity, and performs accounting and
security functions. The RFPs contemplate participation by multiple VLT players who will compete against each other by purchasing electronic instant
lottery tickets from a finite depleting pool of tickets in a given series. Indeed, video display terminals 7zust be linked electronically to allow players to
compete against other players for a chance to purchase winning electronic lottery tickets. An electronic ticket series consists of a finite set of tickets from a

particular instant game pool and, upon creation, is intermixed to ensure randomness. The ticket series is stored in_[***53]_ the central system unti} divided

,
into smaller quantities and sent to site controllers.

To play video lottery, a player inserts paper currency or another Division-approved [**68]_representative of value into a video display terminal to purchase

one or more electronic instant lottery tickets. The player determines the particular game and amount to be wagered. The next situated electronic ticket is
then dispensed from the site controller to the display terminal, [*88] which shows the outcome associated with that ticket. The player cannot affect the
outcome associated with the ticket beyond selecting the type of game to be played; the tickets are predetermined to be either winners or Josers before the
time of purchase. Once a player has purchased a ticket, it is removed from the pool of available electronic tickets in a given series and cannot be selected or
dispensed again. Upon completion of play, the player receives a redemption ticket that can be used for wagering at another display terminal or presented for

verification and payment at a validation terminal.

VLTs thus may be understood as presenting electronic versions of the instant-ticket lottery games conducted by the Division. As with "scratch-off”
_[#**54]_tickets, an electronic instant lottery ticket is a winning or nonwinning ticket at the time of its creation and no skill on the part of the player is
involved in the game. The distribution of electronic tickets, like scratch-off tickets, is random. In both paper and electronic instant lottery games, players
compete against each other in the sense that once an instant ticket is removed from a series, the finite pool of tickets in that series shrinks for all players.
The only other game permitted on VLTs is electronic keno, in which players compete against each other by choosing a series of numbers, colors or symbols
from a finite pool in the hope that their selections will match those later randomly drawn by the central system.

Plaintiffs challenge part C of chapter 383 on two primary grounds. First, they argue that VLTs are slot machines and, thus, do not fit within the exception of
state-run lotteries from the general ban on gambling in N.Y, Constitution, article I, § 9. Second, plaintiffs assert that the directive in part C that racetracks
reinvest a percentage of their vendor fees in purses and breeding funds violates the constitutional mandate that the net proceeds of state-operated [***55]_
lotteries "be applied exclusively to or in aid or support of education in this state as the [L ]egislature may prescribe” (N.Y. Const., art I, § 9 [1]). We address
each of these arguments in turn.

A. VLTs and Slot Machines

Plaintiffs contend that VLTs are, in reality, slot machines. They assert that slot machines cannot be "lotteries” within the meaning of that term in N.Y,
Constitution, article I, § 9 (1) and, thus, part C of chapter 383 of the Laws of 2001 is unconstitutional. Plaintiffs compare the description of the video
display [*89] terminals used in video lottery gaming that is found in the Division's RFPs to the definition of "[s]lot machine” contained in Penal Law §
225.00 (8), which states in relevant part: "'Slot machine’ means a gambling device which, as a result of the insertion of a coin or other object, operates,
cither completely automatically or with the aid of some physical act by the player, in such manner that, depending upon elements of chance, it may eject
something of value."

Plaintiffs aver that the 1966 amendment to N.Y. Constitution, article I, § 9 authorizing the state to conduct lotteries permits only traditional sweepstakes
lotteries_[***56]_with periodic drawings. Specifically, they assert that the NY Constitution permits only those types of lotteries in which licensed vendors

sell tickets for later drawings to occur with extremely limited frequency and at which winning numbers would be selected at some central headquarters. If
the lottery ticket purchased by_[**69]_ the consumer contained the winning number, that consumer would collect a pool of winnings that depended on the
total number of tickets purchased. Plaintiffs contend that machines or gaming systems, such as VLTs, that permit games to be played with infinite frequency
are slot machines and therefore cannot be considered to offer "lottery" games. Alternatively, plaintiffs contend that under the definition in General
Municipal Law § 186 (3), as amended by part B, § 5 of chapter 383 of the Laws of 2001, video lottery cannot be a "lottery." We disagree.

In determining whether games offered on the VLTs implemented by the Division pursuant to part C constitute "lotteries,” we are mindful of the rule that
HN30F a legislative enactment may be found unconstitutional only upon a "demonstrat[ion of] the statute's invalidity 'beyond a reasonable doubt™
[***57)_ (La Valle v Hayden, 98 N,Y.2d 155, 161, 773 N.E.2d 490, 746 N.Y.8.2d 125 [2002], quoting People v Tichenor, 89 N.Y.2d 769, 773, 680 N.E.2d
606, 658 N.Y.S.2d 233 [1997], cert denied 522 .S, 918, 139 1. Ed. 2d 237, 118 §, Ct. 307 [1997]). Defendants note that the NY Constitution does not
define the term “lotteries.” They urge us to adopt a broad definition of that term, used by the courts primarily in interpreting the penal statutes, that a game
is a lottery if it involves the three elements of consideration, chance and prize (see e.g. Peaple v Hines, 284 N.Y. 93, 101-103, 29 N E.2d 483 [1940]; People
v Miller, 271 N.Y. 44, 47, 2 N.E.2d 38 [1936]; see also Trump v Perlee, 228 A D 2d 367, 368, 644 N.Y.S.2d 270 [1996] [defining lottery as containing those
three elements in a taxpayers' action seeking to enjoin the defendants from operating the game known as "Quick Draw");Harris v Economic Opportunity
Commp, of Nassau County, 171 AD.2d 223 227, 575 N.Y,$.2d 672 [1991] [holding [*90] that, in an action by the winner of a raffle to recover a prize, a
raffle had elements of consideration, chance and prize and was therefore an illegal lottery]). Inasmuch as play on VLTs indisputably involves those three
elements, defendants argue [***58]_that part C of chapter 383 is constitutional.

We agree with defendants that HN3IF VLTs are simply a new method of presenting lottery games to the public and, therefore, the operation of VLTs by

the state falls within the constifutional exception to the general ban on galnbiing. We conclude, however, that the 1966 amendment creating the exception
that authorized a state-run lottery--pursuant to which part C was enacted--must be strictly construed to ensure that the exception does not swallow the rule
(see generally Molina v Games Mgt Servs., 58 N.Y,2d 523, 529, 449 N.E.2d 395, 462 N.¥.8.2d 615 [1983]; Matter of \ew York Racing Assn. v Hoblock,
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270 A.D.2d 31, 33-34, 704 N.Y.8.2d 52 [2000]; Peaple v Kim, 154 Misc, 2d 346, 351, 585 N.Y.8.2d 310 [1992]; see also McKinney's Cons Laws of NY,
Book 1, Statutes § 213, at 372).

The elements of consideration, chance and prize are present in all forms of gambling or games of chance (see generally Penal Law § 225 00 [2] [defining

"gambling"]). Pursuant to the definition advanced by defendants, oy game of chance--including such casino games as poker, blackjack, craps and roulette--
could be a lottery if operated by [***59)_ the state. Such a broad interpretation would expand the constitutional exception permitting state-run lotteries to
such an extent that it would swallow the general constitutional prohibition on gambling (see 1984 Ops Atty Gen No. 84-F1, at 19-24; 1981 Ops Atty Gen
68, at 72). N.Y. Constitution, article I, § ¢ cannot support such a broad reading. Nevertheless, we conclude that even pursuant to a stricter reading of [**70]_
the term "lotteries,” video lottery gaming passes muster.

The term "lotteries” must be interpreted with reference to the language of the constitutional exception itself and the legislative history of the amendment, as
well as related statutory and constitutional provisions. HN32% In its general prohibition, N.Y. Constitution, article I, § 9 refers to a lottery as one of several
forms of gambling, stating that “except as hereinafter provided, no lottery or the sale of lottery tickets, pool-selling, bookmaking, or any other kind of
gambling ... shall hereafter be authorized or allowed within this state” (N.Y. Const,, art 1, § 9 [1]). "[L]ottery," as used in article I, § 9, can thus be
understood to mean a distinct, narrower form of the broad term "gambling,” which is defined_[***60]_ by the three elements of consideration, chance and
prize (see Penal Law § 225.00 [2] [defining “gambling" as [*91] "stak(ing) or risk(ing) something of value upon the outcome of a contest of chance ,E—E
or a future contingent event not under (one's) control or influence, upon an agreement or understanding that he (or she) will receive something of value in
the event of a certain outcome"]; see also Johnson v Collins Enteriainmenlt 0.,333 8.C. 96,101, 508 $,5.2d 575, 577-578 [1998] [concluding that where a
state constitution distinguishes between lottery and gambling or other games of chance, lottery must be defined in a narrow sense); Poppen v Walker, 520
N.W.2d 238, 244-245 [SD 1994] {same]; Eisenrauch, Video Poker and the Lottery Clause: Where Common Law and Commaon Sense Collide, 49 SC1 Rev
549, 567-572 {1998] [same]).

_[***61]. HN33F The lottery exception itself authorizes "Jotteries operated by the state and the sale of lottery tickets in connection therewith" (N.Y, Const.,
art I, § 9 [1]). Onits face, the constitutional exception contemplates that state-run lotteries involve the sale of tickets, i.e., lots or chances (see N.Y. Const.,
art ] 8§ 9[1]; see also 1981 Ops Atty Gen 68, at 72). The Senate debates on the lottery amendment @ also indicate that the Legislature conceived of the
sale of tickets and multiple participation as integral elements of lotteries (see New York State Senate Debate on Senate Bill S 289, June 14, 1965, at 4808 ["
(L)ottery is ... a prize, a consideration and multiple participation"]; see also New York State Senate Debate on Senate Bill S 289, June 14, 1965, at 4764-
4765, 4796-4800; New York State Senate Debate on Senate Bill $ 897, Feb. 7, 1966, at 290, 298, 309, 311, 360-361). Indeed, one of the sponsors of the
amendment, Senator Brownstein, predicted that millions of tickets would be sold (New York State Senate Debate on Senate Bill S 289, June 14, 1965, at
4769).

_[***62]_ Moreover, while the debates reflect an intent to leave the amendment deliberately vague with respect to the mechanics of the lottery (see New
York State Senate Debate on Senate Bill S 897, Feb. 7, 1966, at 319 ["(W)hen we passed the pari-mutue] betting amendment in 1939, .. it did not include
the mechanics of how it was to be worked. What we are only involved with here is the question of whether or not we should allow the general practice of
lottery™"]; see also New York State Senate Debate [*92] on Senate Bill S 897, Feb. 7, 1966, at 331-332, 341-342, 351, 363; New York State Senate Debate
on Senate Bill § 289, [**71]_ June 14, 1965, at 4796, 4807-4809), the amendment does expressly refer to the sale of tickets. This explicit reference to
tickets emphasizes that, despite an intent to leave to the Legislature's discretion the details of the operation of the lottery, the use of randomly-drawn tickets

to determine a winner or winners is a necessary component of any state-run lottery authorized pursnant to the NY Constitution. Similarly, the implementing
legislation, enacted contemporaneously in 1967, refers to the sale of tickets and multiple players (see L 1967, ch 278, § 1 [creating Tax Law former § 1305
(2),.(b)]). Hence, we conclude that_[***63]). HN34F in addition to the elements of consideration, chance @ and prize traditionally employed by this
state's case law in defining the term "lottery” for law enforcement purposes (see e.g. People v Hines, 284 N.Y. 93, 101-103, 29 N.E.2d 483 {19401}, supra;

People v Miller, 271 WY, 44, 47, 2 N.E.2d 38 [1936], supra), N.Y: Constitution, article I, § 9 (1) sanctions only those state-run lotteries that involve tickets
and multiple participation.

Support for our conclusion that a lottery is defined by the elements of consideration, chance, prize, [***64]_ tickets and multiple participation may also be

found in the Penal Law. The requirement that a lottery involve multiple participation can be found in the definition of lottery contained in the 1965 Penal
Law revision, enacted by the same Legislature that drafted and initially approved the lottery amendment. Although the scope of the constitutional
amendment authorizing lotteries is not determined by the Penal Law, we note that the Legislature had before it the new definition of lottery contained in
that statute when crafting the loftery exception and, thus, that definition informs our reading of the amendment. The relevant statutory language has not
been altered since the 1965 revision. Specifically, Penal Law_§ 225.00 (10) defines "[1]ottery” as:

HN3ST "an unlawful gambling scheme in which (a) the players pay or agree to pay something of value for chances, represented and
differentiated by numbers or by combinations of numbers or by some other [*93] media, one or more of which chances are to be designated
the winning ones; and (b) the winning chances are to be determined by a drawing or by some other method based upon the element of chance;
and (c) the holders of the {***65]_ winning chances are to receive something of value."

HN36F In referring to "players” participating in a "drawing" or some other random event, the statute contemplates multiple participation, as opposed to a
single player competing against a single machine. The statute also refers to consideration in the form of "something of value" paid by players, determination
of winners by a method based on chance, and a prize to be paid to the holders of the winning "chances," or lots (see Penal Law § 225.00 [10); see also 1981
Ops Atty Gen 68, at 74).

Pursuant to the definition of lottery contemplated by N.Y, Constitution, article 1, § 9, the video lottery gaming offered on VLTs authorized by part C of
chapter 383 of the Laws of 2001, as described in the Division's RFPs, is permissible. As explained above, to play video lottery on VLTS, players give

consideration--paper currency or another lottery-approved representative [**72]_ of value inserted into a display terminal--and, after selecting the game
identifier and price per ticket, receive an electronic ticket from a series in which winning tickets are selected in advance and randomly distributed among
all [***66]_tickets to be sold. To play electronic keno, players select numbers, colors or symbols in the hope of matching those randomly drawn by the
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central system from a larger finite pool of numbers, colors or symbols. The player's success is a matter of pure chance, dependent only on the random
distribution of predetermined winning tickets by the central system to site controllers or randomly drawn keno numbers, colors or symbols. If the player
wins, he or she receives a prize which may be redeemed by printing an electronically encoded instrument that can be presented for payment at a validation
terminal or used for play at another display terminal. The element of multiple participation is present because players compete against each other by
purchasing tickets from a finite depleting pool of electronic instant lottery tickets, with a set number of predetermined winning tickets, or in choosing a
series of keno numbers, colors or symbols from a finite pool in the hope that they, as opposed to other players, will have matched those colors, numbers or
symbols later drawn.

Further, play on VLTs involves tickets, albeit electronic tickets, which are transferred from the central system to site_[***67]  [*94] controllers and then to
display terminals upon purchase, but which are not printed or reduced to paper. HN37F These electronic tickets are the functional equivalent of paper
tickets--they are "evidence of one's entitlement to a prize over claims by competing ticket-holders” (Johnson v (ollins Entertainment Co., 333 8.C. 96,104
n 10, 508 S.E.2d 575, 579 n 10 [1998], supra). Similarly, the player's recorded keno choices to be played in a later drawing are also the functional

equivalent of a paper ticket. Indeed, keno is no different from current lottery games, such as "Quick Draw," which have been upheld as constitutional under

N.Y. Constitution, article I, §.9 (1) (see Trump v Perlee, 228 A.D.2d 367, 368, 644 N.Y.S.2d 270 [1996], supra). To play Quick Draw, individuals select a

subset of numbers, in the hope of matching numbers drawn by the Division.

In our view, HN38T the fact that the tickets used in VLT play are electronic, as opposed to paper, does not defeat a finding that VLTs are permissible
within the meaning of N.Y. Constitution, article I, § 9. In short, play on VLTs involves the elements of consideration, chance, prize, multiple participation
and tickets and, [***68] thus, the operation of VLTs by the state falls within the constitutional exception to the general ban on gambling,

‘We reject plaintiffs' argument that VLTs are slot machines within the meaning of the Penal Law and, thus, the games offered on VLTs caanot be "lotteries.”
As noted above, HN39F the Penal Law defines a slot machine as "a gambling device which, as a result of the insertion of a coin or other object, operates,

either completely automatically or with the aid of some physical act by the player, in such [a] manner that, depending upen elements of chance, it may eject
something of value” (Penal Law § 225,00 [8] [emphasis added]). A "[glambling device," however, is defined to exclude "lottery tickets ... and other items
used in the playing phases of lottery" (Penal Law § 225,00 [7]). Because VLTs are devices used in the playing phases of a lottery, they cannot be considered
slot machines as a matter of law, regardless of their outward resemblance to such machines (see People v Kim, 154 Mise. 2d 346, 353-354, 585 N.Y.8.2d

310 {1992}, supra [concluding that a lotto machine used [#*73). for play in a lottery did not qualify [***69]_as a gambling device]; ¢f: Matter of Black N.
dssoc. v Kelly, 281 A.D.2d 974, 975-976, 722 N, Y.8.2d 666 [2001] [vending machine that dispensed calling cards and sweepstakes game pieces and

instantly displayed the results in a slot machine-like video display, in the absence of a finding that the game was a lottery, was a slot machine]).

Piaintiffs' reliance on General Municipal Law § 186 (3) for the proposition that VLTs are impermissible slot machines is [*95] misplaced. While General
Municipal Law § 186 (3), as originally enacted, defined "[g]ames of chance" to exclude both "slot machines" and lotteries, the statute was amended
pursuant to part B of chapter 383 to remove the exclusion of slot machines from the definition of "[glames of chance" (see L 2001, ch 383, part B, § 5).
Inasmuch as slot machines now fall within the statutory definition of "{g]ames of chance” while lotteries do not, plaintiffs reason that the two games are
mutually exclusive. Plaintiffs then argue that because VLTs resemble impermissible slot machines, they cannot be "lotteries." This mutual exclusivity,
however, does not advance plaintiffs' argument that [***70]_ VLTs are impermissible siot machines. Again, a slot machine is a type of "gambling device"
(Penal Law § 225.00 [8]) and gambling devices are defined to exclude “items used in the playing phases of lottery” (Penal Law § 225.00 {71). HN¢0F
Although display terminals outwardly resemble slot machines, VLT play involves the elements of a lottery--consideration, chance, prize, multiple
participation and tickets--and, therefore, VLTs do not fulfill the legal definition of slot machine (see Penal Law § 225.00 [7], [8]).

Moreover, there is no merit to plaintiffs’ argument that because video lottery gaming is not the precise type of lottery contemplated by the 1966 Legislature
in drafting the constitutional amendment, it is impermissible. Although, as plaintiffs assert, the Senate debates on the amendment include references to
sweepstakes lotteries with infrequent drawings (see e.g. New York State Senate Debate on Senate Bill S 289, June 14, 1965, at 4765, 4777, 4807; New York
State Senate Debate on Senate Bill S 897, Feb. 7, 1966, at 315), the 1966 amendment authorizing lotteries neither refers to any particular kind of lottery nor
places limits [***71] on the number of drawings or methods of operating a lottery. Indeed, although certain senators opposed the amendment on the ground
that the constitutional language was "indefinite,” had no limit on the number of drawings to be held in a given year and did not specify the type of lottery
authorized (see New York State Senate Debate on Senate Bill 289, June 14, 1965, at 4796-4797, 4814; New York State Senate Debate on Senate Bill S
897, Feb. 7, 1966, at 315, 335-336, 341), the amendment, as passed, left these issues to the Legislature’s discretion.

We conciude that HN4I¥F the N.Y. Constitution contains no bar to the modemization of the lottery or the introduction of new technological methods of
delivering lottery tickets to the public. Nor is the state limited to the precise types of lotteries familiar to the public in 1966. Indeed, we note again that

"Quick Draw," [*96] a nontraditional form of lottery, has been upheld as constitutional (see Trump v Perlee, 228 AD 2d 367, 368, 644 N.Y.S.2d 270
[1996], supra). Similarly here, the fact that video lottery was not contemplated at the time of the amendment does not render it unconstitutional.

Plaintiffs’ reliance on 1981 and 1984 New York Attorney General opinions in arguing that {***72]_the video lottery games offered on VLTs are not lotteries
is similarly unwarranted. Those opinions were given in regard to games that are distinguishable. The 1981 opinion addressed proposed video games, such
as computer poker and blackjack, that did not involve_[**74]_muitiple participation or electronic tickets (see 1981 Ops Atty Gen 68). Instead, the games
there involved a single player pitting his or her skill against a machine (see id. at 72-75). The 1984 opinion involved a proposal by the Division to permit
betting on the outcome of professional sports events (see 1984 Ops Atty Gen No, 84-F1). The Attorney General concluded that such betting is more in the
nature of pool-selling and bookmaking than a lottery and, thus, did not fall within the exception of state-run lotteries from the general ban on gambling (see
id. at 11-12). While those opinions do indicate that the 1966 Senate debates on the lottery amendment refer to traditional sweepstakes lotteries (see_1984

Ops Atty Gen No. 84-F1, at 19-24; 1981 Ops Atty Gen 68, at 75-76), nothing in the opinions suggests that the constitutional authorization was limited to

those types of lotteries. Further, although the opinions_[***73]_ conclude that the lottery exception must be interpreted narrowly and that lotteries must
include the elements of consideration, chance, prize, tickets and multiple participation, there is no indication that electronic games meeting those criteria
would be impermissible (see 1984 Qps Atty Gen No. 84-F1, at 19-24; 1981 Ops Atty Gen 68, at 72-75).




[#**74]_Finally, we reject plaintiffs’ assertion that part C of chapter 383 violates plaintiff Lee Karr's rights to equal protection [*97] because it does not

give his local legislative body the opportunity to disapprove the siting of VLTs at the Monticello racetrack, despite requiring the approval of the relevant
Jocal legislatures to permit VLTs to be operated at the Saratoga Equine Sportscenter, Batavia and Buffalo harness racetracks. Plaintiffs assert that part C
infringes upon Karr's right to vote. Even assuming that part C, in drawing a geographic distinction among different racetracks, somehow implicates an

individual citizen's right to vote, HN4ZF "a [s]tate is not prohibited from recognizing the distinctive interests of the residents of its political subdivisions"
even in reference to voter classification (Cify of New York v State of New York, 76 N,Y.2d 479, 486, 562 N.E.2d 118, 561 N.Y.S.2d 154 [1990]; see Town of
Lockpori N.Y. v (itizeys for Community Action at Local Level Inc., 430 U.S, 259, 269-273, 51 1 Ed, 2d 313,97 S, Ct, 1047 {1977]). Here, the difference in
classification could have been justified by a legislative conclusion that while the racetracks that needed no further approval had poor attendance_[***75].
records and would benefit the most from the installation of VLTs, the need for assistance at other tracks was not as critical even though those tracks could

N.E.2d 539, 271 N, ¥.8.2d 662 [1966], appeal dismissed 385 1.8, 453,17 L. Ed. 2d 510,87 S, Ct, 614 [1967]). This justification forecloses plaintiffs' equal
protection challenge.

B. Application of Lottery Revenues to Education

Plaintiffs argue that part C of chapter 383 of the Laws of 2001, in requiring [**75]_ vendors to dedicate a portion of their fees to breeding funds and for the
purpose of enhancing purses at the racetracks where VLTs are located (see L 2001, ch 383, part C, § 2; Tax Law § 1612 [¢] [1]), violates the constitutional
mandate that "the net proceeds" of state-run lotteries "be applied exclusively to or in aid or support of education in this state” (N, Y, Const,, art 1, § 9 [1]).
Plaintiffs concede that a vendor fee is a legitimate cost of operating a lottery and may be deducted from net lottery proceeds consistent with N.Y.
Constitution, article 1, § 9. [***76] Nevertheless, they challenge the vendor fee here on the ground that it is not based solely on the cost of housing VLTs
because a portion of that fee is set aside for reinvestment in enhanced purses and breeding funds.

Defendants contend that the reinvestment requirement cannot be considered a deduction from_[***77]_the "net proceeds" within [*98] the meaning of N.Y.
Constitution, article I,.§ 9 because the reinvestment comes from the vendor fee and the ultimate disposition of that fee is not subject to the constitutional
limitation that net proceeds be applied to support education. We disagree and hold instead that HN43F the Legislature lacks the discretion to direct that
lottery revenues may be used for noneducational purposes.

As defendants observe, HN44'F the NY Constitution does not define "net proceeds,” but the term is generally defined by the courts as gross proceeds less
any expenses or costs that may be properly deducted (see Matter of Boerner, 58 Misc 1d 144, 147, 294 N.Y.S.2d 725 [1968], Matter of von Seidlitz, 6 Misc
2d 583, 584, 161 N.Y.8 2d 195 [1957]; see also Black's Law Dictionary 1222 [7th ed 1999] [defining "net proceeds" as "(t)he amount received in a
transaction minus the costs of the transaction (such as expenses and commissions)"]). While we agree with the parties that vendor fees generally constitute a

necessary administrative cost of housing and installing VLTs, those fees may not be artificially inflated to include expenses that are not necessary
administrative costs. [***78] We are unpersuaded that reinvestment in breeding funds and enhanced purses is a necessary expense of the vendors housing
VLTs, unlike such costs as space, staffing and security needs. In our view, by providing that 40%-50% of the vendor fee is to be reinvested in breeding
funds and enhanced purses, the Legislature has signaled that the vendors themselves do not require that portion of the fee as compensation. Simply put,
HN4SF reinvestment in breeding funds and enhanced purses is not a reasonable, necessary expense or cost of maintaining VLTs and, thus, funds dedicated
for that purpose cannot be deducted from the net proceeds of the lottery without violating the requirement in N.Y, Constitation, article I, § 9 (1) that lottery
revenues be used to support education.

Fundamentally, defendants err in asserting that this allocation of revenue is a permissive legislative judgment. To be sure, the NY Constitution provides that
"the net proceeds of [state-run lotteries) shall be applied exclusively to or in aid or support of education in this state as the [**76] [L]egislature may
prescribe” (N.Y. Const,, art I, § 9 [1] [emphasis added]). HN46F The phrase "as the [*99] [L]egislature may prescribe” does give the [***79]_Legislature
discretion in the allocation of the "net proceeds” of lottery revenues. This discretion, however, is subject to the limitation that net proceeds must go
"exclusively to or in aid or support of education” (N, Y, Const,, art 1, § 9 [1]). Here, defendants make no argument that the reinvestment in breeding
funds and enhanced purses somehow aids or supports education, except to the extent that such reinvestment may draw more people to racetracks who might,

in turn, use VLTs and generate more lottery revenues. Such a tenuous, incidental connection between the reinvestment requirement and education simply

does not satisfy the constitutional requirement that net proceeds be devoted to educational purposes.

_[***80]_Indeed, the Senate and Assembly debates on part C of chapter 383 indicate that the purpose of the reinvestment requirement was not to benefit
education, but to contribute to the enhancement of horse racing, specifically, and agriculture, generally (see New York State Senate Debate on Senate Bill §
5828, Oct. 24, 2001, at 11599; New York State Assembly Debate on Assembly Bill A 9459, Oct. 25, 2001, at 22-23). Contrary to defendants’ argument, the
racing industry is not merely an indirect beneficiary of part C of chapter 383; instead, the racing industry is a direct recipient of lottery revenues via the
reinvestment requirement. In our view, a holding that the Legislature has the discretion to divert a portion of lottery revenues to noneducational purposes,
regardiess of the laudable nature of those purposes, would defeat the requirement that the amendment authorizing state-run lotteries be construed narrowly,
as an exception to the general ban on gambling (see generally Molina v Games Mgt. Servs,, 58 N.Y.2d 523, 529, 449 N.E.2d 395, 462 N.Y.S.2d 615 [1983],
supra; Matier off New York Racing Assn_v Hoblock, 270 A D 2d 31,33-34, 704 N.Y.8 2d 52 [20001, supra; People v Kim, 154 Misc 2d 346, 351, 585
N.¥.8.2d 310 {1992, supra [***81]_), as well as the spirit of the amendment, which requires that lottery revenues be earmarked for the support of
education (see New York State Senate Debate on Senate Bill S 289, June 14, 1965, at 4764, 4787-4788; New York State Senate Debate on Senate Bill S
897, Feb. 7, 1966, at 251, 290, 300-301).

The cases relied upon by defendants in arguing that the reinvestment of revenues in breeding funds and enhanced [*100] purses does not violate N.Y.
Constitution, article I, § 9 are distinguishable (see Finger Lakes Racing Assn. v New York State Qff-Track Pari-Mutuel Betting Commn., 30 N.Y.2d 207,
217,282 NE2d 592, 331 N Y. S.2d 625 [1972], supra:Saratoga Harness Racing Assn. v Agriculture & N.Y._ State Horse Breeding Dev. Fund, 22 N.Y.2d
119,122-123, 238 N.E.2d 730, 291 N.Y.S.2d 335 [1968]). Those cases were decided pursuant to the 1939 constitutional amendment permitting pari-mutuel

betting on horse racing. Specifically, that amendment authorizes "pari-mutuel betting on horse races as may be prescribed by the [L]egislature and from

which the state shall derive a reasonable revenue for the support of government" (N.Y, Const., art ], § 9 [1] [emphasis added]). The cases interpret the



language “reasonable revenue for the support of government” ( N.Y, Const., art I, § 9 [1]; [***82)_see Finger Lakes Racing Assn. v New York State Off-
Track Pari-Mutuel Betting Commpn., supra at [¥*77] 217 [concluding that distribution of a portion of horse racing revenues to municipalities constituted
reasonable revenue for political subdivisions of state government); Saratoga Harness Racing Assn, v Agriculture & N Y. State Horse Breeding Dev, Fund,
supra at 122-123 [concluding that the statute does not require that all revenue in excess of expenses be devoted to the direct support of the government]).
They do not involve the constitutional requirement that “net proceeds” from state-run lotteries "be applied exclusively to or in aid or support of education”

(N.Y. Const., art I, § 9 [1] [emphasis added]).

We note that if the amendment had been intended to require that only such portion of lottery revenues as the Legislature deemed reasonable be dedicated to
education, it could have included the same "reasonable revenue" language used in the 1939 amendment permitting pari-mnutuel betting on horse racing. The
lottery amendment, however, refers to net proceeds, not reasonable revenue. Moreover, although the breeding funds [***83]_are "the instrument through
which the Legislature has chosen to effectuate [the] legitimate public interest and purpose” of applying a certain portion of the revenues from racing to the
"general improvement of the sport and the facilities used” (Saratoge Harness Racing Assn. v 4 griculture & N.Y. State Horse Breeding Dev. Fund, supra at
123), the distribution of lottery revenues to these breeding funds or to enhanced purses cannot be said to aid or support education, as required by the
amendment authorizing state-run lotteries. Hence, HN47F to the extent that the statute aﬁiﬁcia]ly inflates vendor fees and then requires that a portion of
those fees be applied to noneducational [*101] purposes, part C of chapter 383 of the Laws of 2001 violates N, Y, Constitution, article I, §9(1).

_[***84] Defendants assert that even if racetracks may not be directed to transfer a portion of their vendor fees to purses and breeding funds under N.Y.

Constitution, article I, § 9, the invalid portion of part C should be severed. As defendants observe, part C provides that HN48F "[i)f any clause, sentence,
provision, paragraph, subdivision, section, or part of this act" is found invalid, the remainder of the act "shall not be affected” (L 2001, ch 383, part C, § 3).
Defendants urge us, in the event of a holding that part C violates N.Y. Constitution, article I, § 9, to sever only the invalid reinvestment portion of the
legislation.

HN49F In determining whether an invalid portion may be severed and the remainder of the statute preserved, the test is "whether the [L]egislature, if
partial invalidity had been foreseen, would have wished the statute to be enforced with the invalid part exscinded, or rejected altogether. [**78]_ The

answer must be reached pragmatically, by the exercise of good sense and sound judgment, by considering how the statutory rule will function if the knife is
laid to the branch instead of at the roots" (Matier of Westinghouse Elec. (orp. v Tully, 63 N.Y,2d 191,196, 470 N E 2 853, 481 N.Y S.2d 55 [1984],
[***85). quoting Pegple ex rel Alpha Portland ement Co. v Knapp, 230 N.Y. 48, 60, 129 N.E. 202 [1920], cert denied 256 118, 702, 65 1, Ed. 1179, 41
S, Ct. 624 [1921]). Here, the inclusion of the severability clause indicates that the Legislature would have wished the statute enforced with the invalid
portion severed (seel, 2001, ch 383, part C, § 3;Matter of New York State Superfund Coalition v New York State Dept. of Envil. Conservation, 75 N.Y.2d 88,
94,550 N.E.2d 155, 550 N.Y.8.2d 879 [1989]). Were we to excise only the reinvestment portion of part C, however, the vendors would simply retain the
inflated fee. That is, if the portion of part C, § 2 imposing the reinvestment requirement were struck from the statute, the revenues dedicated to enhanced

purses and breeding funds would not be paid into the state treasury [*102] to the credit of the state lottery fund created by State Finance Law § 92-¢ and
earmarked for education, along with the balance of revenue generated by VLTs. Instead, under the remaining language of part C, the vendors would retain a
fee that the Legislature, in directing that a portion should be reinvested elsewhere, has determined those vendors do not require to_ [***86]_assure the
availability of VLTs for public convenience (see generally Tax Law § 1604 [a]_{9]). Such a result cannot stand.

In short, merely severing the reinvestment portion of the legislation does not cure the constitutional defect because the statute was drafted in such a way that
severance would result in distributing to vendors the funds that are constitutionally required to be earmarked for education. Nor can we substitute our
judgment for that of the Legislature by establishing a fee percentage that we would deem reasonable. We conclude that NS the first two paragraphs of
part C, § 2 of chapter 383 of the Laws of 2001, amending Tax Law former § 1612 by adding paragraphs (2).(5).(A) and (B) and setting forth the distribution
of VLT revenue and directing vendors to reinvest a portion of their fee are inextricably intertwined. As a practical matter, the language of the statute
regarding reinvestment cannot be removed so as to permit the statute to operate in a constitutional manner. Further, severing the entire revenue distribution
scheme as set forth in Tax Law former § 1612 (a) (5) (A) and (B), while leaving the remainder of the statute intact, [***87] would essentially leave the
statute inoperable--the result of severance would be either an inflated vendor fee or no fee at all. Under these circumstances, severance is inappropriate. "It
would be pragmatically impossible, as well as jurisprudentially unsound, for us to attempt to identify and excise particular provisions while leaving the
remainder ... intact, since the product of such an effort would be a regulatory scheme that ... the Legislature ... [never] intended" (Matter of New York

State Superfund Coglition v New York State Dept. of Envil. ( onservation, supra at 94, quoting Boreali v Axelrod, 71 N.Y.2d 1, 14,517 N.E.2d 1350, 523
NY S 2d 464 [1987]). We therefore must modify Supreme Court's order to declare the entirety of part C of chapter 383 unconstitutional.

1. Multistate Lottery

Part D of chapter 383 of the Laws of 2001 HNSIF directs the Division to operate and administer within the state a multijurisdiction and out-of-state lottery

in cooperation with a government-authorized [*103] lottery of one or more jurisdictions (see L 2001, ch_[**79] 383, part D, § 1; Tax Law § 1604 {a]). Part
D further authorizes the Director of the Lottery [***88]_ to enter into agreements for a multistate game, which may include "a combined drawing, a
combined prize pool, the transfer of sales and prize monies to other jurisdictions as may be necessary, and such other cooperative arrangements as the
director deems necessary or desirable” (L 2001, ch 383, part D, § 3; Tax Law § 1617). Pursuant to the statute, the Division entered into an agreement
(hereinafter the Mega Millions agreement), along with the operators of lotteries in nine other states, for the joint operation of a multistate lottery game
known as Mega Millions or other games that may be offered from time to time. Under the Mega Millions agreement, the parties share operating costs
equally, liability for prize payments is determined by the percentage of the state's Mega Millions sales as a proportion of the total sales, and revenues
generated within each state that are not allocated to prizes or joint operating expenses remain within the state for distribution in accordance with the state's
constitutional, statutory and regulatory requirements.

_[***89]. Plaintiffs assert that part D, as implemented by the Mega Millions agreement, violates N.Y, Constitution, atticle I, § 9 because the multistate game
is not "operated” by New York alone, but by several states. Further, plaintiffs challenge part D on the ground that the "net proceeds," within the meaning of
article I, § 9, raised by other states participating in the multistate lottery cannot be dedicated exclusively to education within this state. We are not persnaded
by plaintiffs' arguments.



( (

As discussed above, N.Y. Constitution, article I, § 9 (1) HN52F generally prohibits gambling, but exempts state-run lotteries, among other things, from the
ban. The NY Constitution permits "lotteries operated by the siate and the sale of lottery tickets in connection therewith as may be Kauthorized and prescribed
by the [L]egislature, the net proceeds of which shall be applied exclusively to or in aid or support of education in this state as the [L ]Jegislature may
prescribe” (N.Y. Const,, art I, § 9 [1] [emphasis added]). Under the Mega Millions agreement, while certain joint functions and necessary operating costs
are shared, New York controls the operation of the lottery within its borders. New York_[***90]_ determines the allocation of net proceeds raised within the

state, the manner in which Mega Millions [*104] tickets are sold and distributed within the state, the commissions paid for the sale of tickets, and the
advertising and marketing of Mega Millions. The agreement expressly provides that "[iln the event of [a] conflict between this [aJgreement and the
constitution, statutes, rules or regulations of any [p]arty {]ottery, the [pJarty [I]ottery's constitution, statutes, rules and regulations shall control." That s,
New York law will control in the state should there be a conflict with a provision of the agreement. Further, all claims regarding tickets purchased in New
York must be resolved according to New York law and the state is not responsible for the negligent acts or omission of the officers, appointed officials,
employees or agents of any other state.

Under these circumstances, it cannot be said that New York has ceded control of the multistate lottery. Although New York has contracted in the Mega
Millions agreement to reimburse other states for the performance of administrative functions such as possession and transfer of grand prize funds and the
actual drawing of the multistate lottery [***91]_pumbers, HNSIF nothing [**80]_in the NY Constitution forbids the Division from contracting with
outside parties to perform administrative functions. N.Y. Constitution, article I, § 9 (1) requires only that authorized lotteries be "operated by the state,” i.e.,

supervised or controlled by the state, as opposed to a private entity (see generally 3 Lincoln, The Constitutional History of New York, at 34-37 [discussing
the historical distinction between public and private lotteries]); it does not mandate that the state alone must perform all aspects of lottery operation (¢f.
2002 SC Ops Atty Gen, 2002 WL 73534], 2002 SC AG LEXIS 56 [Mar. 25, 2002] [Where the South Carolina Constitution provides that "(o)nly the (s)tate
may conduct lotteries” (see 8.C. Const,, art XVII, § 7 [emphasis added]), the state may not delegate any functions in operation of lottery to private entities
or other states]). Indeed, the Division routinely contracts for equipment, technology and services needed in the operation of other lottery games and
plaintiffs do not dispute that such delegation of administrative functions in other games is proper.

Contrary to plaintiffs' argurnent, we perceive no [***92] significant distinction between the state's contracting with private parties to perform
administrative functions and similar contracts with other states (see State ex rel. Ohio Roundtable v Taft, 2003 WL, 21470307, *5-6, 2003 Ohio App. LEXIS
3042, *15-18 [2003], appeal denied 100 Ohio St, 3d 1484, 2003 Ohio 5992, 798 N.E.2d 1093 [2003]). Although plaintiffs assert that New York may not
treat its coequal [*105] sovereigns in the same manner that it treats private vendors, we note that New York may withdraw from the Mega Millions

agreement upon six months' notice or at any time if the multistate game is conducted in a manner that violates New York law. We conclude that even under
a narrow interpretation of the constitutional provision, New York retains sufficient supervision over the multistate lottery, through the Mega Millions
agreement and regulations issued pursuant to that agreement (see 21 NYCRR part 2806), to satisfy the constititional requirement that a lottery be "operated
by the state” (N.Y, Const., art 1, § 9 [13; see generally Tichenor v Missouri State Lottery Commn., 742 S, W.2d 170, 174 [1988] [***93]_ [Multistate lottery is
permissible under a constitutional provision authorizing establishment of a "Missouri state lottery"]; 1990 Del QOps Atty Gen No, 90-1019, 1990 WL
482340, *1, 1990 Del. AG LEXIS 3, *1 [Nov. 19, 1990] [Multistate lottery, as conducted by unincorporated association of state agencies through member
lofteries’ on-line systems is in accordance with Delaware constitutional requirement that lotteries be "under [s]tate control" (Del, Const., art II, § 17 [a]D};
1987 Kan Ops Atty Gen No. 87-16, 1987 W1, 290413, *1, 1987 Kan. AG LEXIS 178, *1 [Jan. 29, 1987] [Multistate lottery is not precluded by Kansas
constitutional provision allowing "state-owned and operated lottery” (Kan, Const., art XV, §.3¢)]). In sum, nothing in the NY Constitution mandates that the
lottery be operated exclusively by New York. In fact, the legislative history of the amendment permitting a lottery indicates that the specific details of the
operation of the lottery were to be determined by the Legislature (see e.g. New York State Senate Debate on Senate Bill S 897, Feb, 7, 1966, at 319, 331-
332, 363; New York State Senate Debate on Senate Bill S 289, June 14, 1965, at 4796, 4807-4809).

Similarly, plaintiffs err [***94]_in asserting that New York has yielded an essential element of its sovereignty by agreeing to delegate administrative
functions to other states' agencies. As explained above, New York law controls in the event of a conflict with a provision of the Mega Millions agreement.

We note, in addition, that the Mega Millions agreement provides that New York "does not waive the defense of Sovereign [**8]1]. Immunity ... which
[states] may have relating to disputed ticket claims and/or player prize claims, nor does [it] pledge the credit (if applicable) of the respective states in
relation to such disputed claims.” The cases relied upon by plaintiffs in arguing that interstate entities, public authorities and public benefit corporations are
not "the [*106] state" are inapposite because, here, the Mega Millions agreement creates no such entity (¢f. Hess v Port Auth. Trans-Hudson Corp., 513
U.S. 30,40-51, 130 L. Ed. 2d 245, 115 S. Ct, 394 [1994); Collins v Manhattan & Brovx Surface Tr. Operating Auth.. 62 N.Y.2d 361, 366465 ™ F 2d 811.
477 N.¥.$.2d 91 [1984]; John Grace & Co. v State Univ, Constr. Fund, 44 N.¥.2 84, 88, 375 NE.2d 377, 404 N.¥.8.2d 316 [1978); Braun v State of New

Tork, 203 Misc, 563, 564-565, 117 N.Y,5,2d 601 {1952]). [***95].

Finally, we reject plaintiffs' contention that the net proceeds from the multistate lottery are not devoted "exclusively to or in aid or support of education in
this state” (N.Y, Const.,art 1. § 9 [1). Plaintiffs challenge the Mega Millions agreement on the ground that monies transferred pursuant to it by New York
for operational expenses and prizes promote the operation of lotteries in other states that generate funds for purposes other than education in this state. The
central premise of this argument--that it is improper to deduct from net proceeds costs that are incurred by a "central administrative apparatus” operating the
multistate Jottery in other states--mischaracterizes the nature of the Mega Millions agreement. The administrative costs paid by New York do not goto a
central administrative apparatus that promotes the lotteries in other states--there is no such central entity operating the multistate lottery. Instead, the funds
in question are transferred by New York to other states to reimburse those states for actual operational expenses incurred in providing services to the
Division in conjunction with the multistate game.

It bears emphasizing that the_ [***96]_funds transferred by New York to other states may be used only for payment of jackpot prizes and reimbursement of
preapproved operational expenses. New York funds simply are not used by other states to reduce their administrative costs or to fund their governmental
purposes, as plaintiffs allege. Moreover, unlike the revenue distribution system established under part C of chapter 383 of the Laws of 2001, there is no
evidence that the administrative expenses approved in connection with the multistate game are artificially inflated to include expenses that are not necessary
for the operation of the game itself. Accordingly, given that the net revenues of the multistate game--the gross proceeds less expenses or costs that may be
properly deducted (see Matter of Boerner, 58 Misc 2d 144, 147, 204 N Y.5.2d 725 [1968), supra; Matter of von Seidlitz, 6 Misc. 2d 583, 584, 161 N.Y.S.2d




195 [1957], supra; Black's Law Dictionary 1222 [7th ed 1999])--remain in New York and are dedicated to education in this state, as required by the lottery
exception in N.Y_Constitution, article [, § 9, plaintiffs' challenges in this regard to part D of chapter 383 fail.

[*167] Conclusion

_[***97]_ We determine that parts B and D of chapter 383 of the Laws of 2001 are constitutional as challenged. While VLTs themselves constitute a valid
"lottery” within the meaning of N.Y. Constitution, article I, §.9, the revenue distribution scheme set forth in part C, directing vendors to reinvest a portion of
their fee in breeding funds and enhanced horse-racing purses, violates the constitutional requirement that "the net proceeds" of state-operated_[**82].
lotteries "be applied exclusively to or in aid or support of education in this state as the [L ]egislature may prescribe” (N.Y Const, art 1, § 9 [1]), rendering
part C invalid.

Cardonaw, P.J., Peters w, Spain v and Carpinello w, JJ., concur.

Ordered that the order is modified, on the law, without costs, by reversing so much thereof as declares part C of chapter 383 of the Laws of 2001
constitutional; part C of chapter 383 of the Laws of 2001 declared unconstitutional; and, as so modified, affirmed.

Footnotes

[E The Court also concluded that Indian tribes are not indispensable parties to litigation challenging the Govemor's authority to enter into tribal-
state compacts (Saraioga County Chamber of Commerce v Pataki, supra at 819-822). Although defendants argue that the decision was incorrect,

their petition for a writ of certiorari has been denied (Saratoga County Chamber of Commerce v Pataki, 157 L. Ed. 2d 430, 540 U.S 1017, 124 S,
Lt 570 [2003]). Therefore, we do not address defendants’ argument that the tribes are indispensable parties in this action.

IEl The term "Indian lands” is defined as "all lands within the limits of any Indian reservation[,] and ... any lands title to which is either Leld in
trust by the United States for the benefit of any Indian tribe or individual or held by any Indian tribe or individual subject to restriction by the
United States against alienation and over which an Indian tribe exercises govemmental power" (25 U.S.C. § 2703 [4]). Gaming on lands acquired |
after October 17, 1988 by the Secretary of the Interior and held in trust for the benefit of an Indian tribe--other than land within or contiguous to a
Teservation--is sharply curtailed (see 25 U.S.C. § 2719 [a]). As relevant here, gaming is permitted on after-acquired lands only if the Secretary
finds, after consultation, that such gaming "would be in the best interest of the Indian tribe [and] would not be detrimental to the surrounding
community,” and the governor of the state concurs with the Secretary's determination; or the lands are taken in trust as part of (i) a land claim
settlement, (if) an initial reservation, or (jii) the restoration of Indian lands (25 11,8.C, § 2719 [b] [11.[B). '

To the extent that defendants rely upon Mashantucket Pequot Tribe v State of Connecticut (supra) for the proposition that Indian tribes may
engage in all types of class 111 gaming if a state permits any type of class I1I gaming, they misinterpret that case. In Mashantucket, the Second [
Circuit held that Connecticut must negotiate in good faith with tribes that seek to offer the same types of casino games of chance that the state [
permitted nonprofit organizations to conduct (id.at 1029-1032). We note that in its analysis, the court relied upon a statement by the Eighth Circuit
that "'the legislative history reveals that Congress intended to permit a particular gaming activity, even if conducted in a manner inconsistent with
state law, if the state law merely regulated, as opposed to completely barred, that particular gamingactivity™ (id_at 1029, quoting United States v
Sisseton-Wahpeion Sioux Tribe, 897 F.2d 358, 365 [1990] supra [emphasis added]). Contrary to defendants' arguments, we conclude that
Mashantucket should be read as holding that the "permits such gaming" language in 25 U.S.C, §2710 (d).(1)(B) refers to the state allowing the ‘
specific gaming activities at issue (see Coenr d' Alene Tribe v State of Idaho, 842 F. Supp, 1268, 1277 [1994), supra, Seminole Tribe of Fla. v
Elorida, 1993 W1, 475999, 1993 U S, Dist. LEXIS 21387 [SD FLa, Sept. 22, 1993, Marcus, 1.]; ¢f. Artichoke Joe's (_al. Grand (_asino v Norton,
353 F.3d 712, 716-717 {2003], supra [stating that in Mashantucket, the Second Circuit agreed with the argument that where a state permits other
types of class 111 gaming, it cannot refuse to negotiate over any type of class 111 gaming);Yavapai-Prescot! Indian Tribe v State of Arizona, 796 F,
Supp. 1292, 1296 [1992] [same]).

In addition to these five amendments, article I, § @ was amended in 2001 to render it gender neutral, as was the rest of the Constitution.

|

1t is worth noting that the Legislature was not unfamiliar with the term "game of chance" or "contest of chance” at the time that the 1975
amendment was approved and the General Municipal Law was enacted (see Penal Law § 225.00; Donnino, Practice Commentary, McKinney's
Cons Laws of NY, Book 39, Penal Law art 225, at 196-197). In fact, the term has an extensive legal history (see People ex rel. Ellison v Lavin 179
N.Y, 164, 168-171, 71 N.E. 753, 18 NY (. 480 [1904]) and has been interpreted to include such games as "stud" poker (see People v Dubinsky,
31 N.Y.8.2d 234, 237 [Ct of Special Sessions 1941])--a class III game under IGRA (see 25 U.S.C, § 2703 [8]).

Because plaintiffs do not challenge the constitutionality of any of the specific games contemplated by the Seneca Nation compact and none of
the parties provides any analysis of how each game is played in their briefs before us, we do not address whether any particular game listed, as
opposed to class III gaming in general, is a "game of chance” within the meaning of N.Y, itution, article I, § 9 or General Municipal Law |
arficle 9-A. Although we recognize that the determination of whether a state "permits such gaming” should be made on a game-by-game basis (see
Saratoga County Chamber of (_ommerce v Pataki, 100 N Y.2d 801, 843, 798 N.¥.2d 1047, 766 N.Y.S.2d 654 n 10 [2003], supra [Read, J.,
dissenting]), in the absence of any challenge or analysis by the parties, we assume that the particular class III games in the compact are
constitutional for the purposes of this decision only and confine our ruling to the issue advanced before us--whether the ban in N.Y, Constitution,
article I, § 9 on "commercialized gambling" amounts to a prohibition of a// class Il gaming for purposes of IGRA.



Plaimiffs make much of our statement inSaratoga County Chamber of Commerce v Pataki (293 A.D.2d 20, 740 N.Y.S.2d 733 [2002], affd 100
N.Y.2d 801, 798 N.E.2d 1047, 766 N.Y.S.2d 654 [2003), cert denied 157 L. Ed. 2d 430, 540 U.8, 1017,124 § (| 570 [2003]) that "the

commercialized Las Vegas style gambling authorized by the compact is the antithesis of the highly restricted and 'rigidly regulated' forms of
gambling permitted by the NY Constitution ... and New York's established public policy disfavoring gambling" (id_at 24, quoting N.Y. Const., art
L.8.912]). In Saratoga, we addressed only the issue of whether the Governor had the authority to execute tribal-state compacts in the absence of
legislative approval (id._at 21). Thus, the statement on which defendants rely was dictum and their reliance is misplaced. In any event, we also
noted in that case that the state's "restrictive statutes and constitutional provisions ... , although generally banning gambling and at all times
evidencing a strong policy against commercialized gambling, may have unwittingly opened the door to Indian casino gaming through the
subsequently enacted IGRA" (jd_at 25).

Plaintiffs observe that 23 U.S.C. §§ 232 and 233 grant New York criminal and civil jurisdiction over Indian lands and suggest that this
authority extends to gaming activities on Indian lands. To the extent that 25 1,8.C, §§ 232 and 233 conflict with IGRA—-i.e., insofar as those
statutes provide that the state retains authority over gaming other than that agreed to in a tribal-state compact--we conclude that IGRA impliedly
repealed those statutes (see generally State of [thode Island v Narraganset! Indian Tribe, 19 F.3d 685, 703-705 [1994], cert denied 513 1,8, 919,

301, Ed 2d 211,115 S, Ct, 298 [1994}, abrogated by statute as stated in Narrag ] i 1 1 aming Commn., 332 U.S
App.D.C. 420 158 F.3d 1335, 13371338 [1998]).

The parties indicate that each of the jurisdictions authorized to approve the operation of VLTs at local racetracks has now done so.

As amended, the Tax Law caps the operational and administrative costs for the Division at 10% and sets the vendor fee at a flat rate of 29%
(see Tax Law § 1612 [b]). The statute has also been amended to alter the reinvestment percentages for purses and breeding funds. Reinvestment
was initially set at 35% in the first year and 45% in subsequent years for purses, and at no less than 5% for breeding funds (see L 2001, ch 383, part
C, §2). Reinvestment percentages for purses are now set at 25.9% for the first three years, 26.7% in the fourth and fifth years and 34.5% in
subsequent years; for breeding funds, the rate is set at 4.3% in the first five years and 5.2% for subsequent years (see Tax Law § 1612 [¢] [1]).

"Contest of chance” is defined as "any contest, game, gaming scheme or gaming device in which the outcome depends in a material degree
upon an element of chance, notwithstanding that skill of the contestants may also be a factor therein” (Penal Law § 225,00 [1]).

The debate of the Assembly on the amendment evidently was not transcribed (see 1981 Ops Atty Gen 68, at 75).

The parties do not dispute that the games offered on VLTs involve pure chance, in the sense that electronic tickets are randomly drawn with no
element of skill involved. Therefore, it is not necessary for us to decide whether a lottery may incorporate any element of skill (see generally
People ex rel, Ellison v Lavin, 179 N.Y, 164, 170-171, 71 N.E. 753, 18 N.Y. Cr. 480 [1904]; Donnino, Practice Commentary, McKinney's Cons
Laws of NY, Book 39, Penal Law art 225, at 196).

Similarly, the cases from other states relied upon by plaintiffs involve gaming that is distinguishable from VLTS, such as video poker and
other games that did not involve multiple-participant drawings or tickets (see Johnson v ( ollins Entertainment Co., 333 S C. 96, 104, 508 S E2d
575,579 [1998], supra;Crochet y Priest, 326 Ark, 338, 345-347, 931 S.W.2d 128, 132-133 [1996]; Poppen v Walker, 520 N.W.2d 238, 247-248
[1994], supra) or do not address the merits of the issue (see State of West Virginia ex rel. Mountaineer Park v Polan, 190 W. Va. 276, 283-285. 438
8.E.2d 308, 315-317 [1993); ¢f. State ex rel. Cities of Charleston, Huntington & Its (_ounties of Ohio & Kanawha v West Virginia Econ. Dev. Auth.,
214 W, Va. 277, 588 S.E 2d 655, 665-670 [2003]).

Breeding funds are public benefit corporations that are statutorily required to distribute assets to a variety of entities, including 4-H societies,
New York State exposition breeding farms, and county and town agriculturalsocieties (see Racing, Pari-Mutuel Wagering and Breeding Law §
332). The vendor fee originally was set by the Division at 25% of the total sales remaining after payout of prizes (see L 2001, ch 383, part C, § 2
[permitting the Division to establish a vendor's fee of 12%-25% of the revenue remaining after payout for prizes]). The statute has been amended
to set the vendor fee at 29% (see Tax Law § 1612 [b]).

- In this regard, Tax Law § 1612 (b) provides that lottery revenues are to be paid into the state treasury to the credit of the state lottery fund
created by State Finance Law § 92-c, which then earmarks the funds for educational purposes.

Our analysis is not dependent on the particular percentages of the vendor fee to be reinvested. Instead, we conclude that the Legislature lacks
the authority to direct any reinvestment in purses or breeding funds under N.Y. Constitytion, article I, § 9. Thus, the Legislature's amendments to
Tax Law § 1612 modifying the percentages of the vendor fee to be reinvested and the amount of the vendor fee itseif (see Tax Law § 1612 [c] [1];
L 2003, ch 63, part W §§ 2, 3; ch 62, part Z3, § 1) do not render the issue moot or materially alter our analysis (¢f. Flanders Assoc. v Town of
Southampton, 198 AD2d 328, 328, 603 N.Y.S.2d 176 [1993):Matter of Schulz v State of New York, 182 A.D.2d 3, 4-5, 587 N V.S 2d 444 [1992],
appeal dismissed 80 N.Y.24 924, 602 N.E.2d 1126, 589 N.¥5.2d 310 [1992], Iv denied 80 N.¥.2d 761, 607 N.E.2d 817, 592 N.Y.5.2d 670




(

[1992);Lake v Regan, 135 A.D.2d 312, 316, 525 N.Y.8.2d 425 [1988)], appeal dismissed 72 1N.Y.2d 840, 526 N.E.2d 46, 530 N.Y.58.2d 555 [1988],
v denied 72 N.Y.2d 807, 529 N.E.2d 424, 533 N.Y.S.2d 56 [1988]).

The other states participating at the time were Georgia, Illinois, Maryland, Massachusetts, Michigan, New Jersey, Ohio, Virginia and
‘Washington.
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Case Summary

Procedural Posture

Insurance company appealed from a judgment of the Appellate Division of the Supreme Court in the third judicial department (New York) in favor of
plaintiff in suit brought to recover proceeds of insurance policies on plaintiff's daughter which insurance company argued to be invalid under N.Y. Ins.
Law § 55.

Overview

Plaintiff took out multiple insurance policies on the life of her daughter, each with the maximum benefit allowed by law. N.Y. Ins. Law § 55 prohibits
insurance policies on the life of a child except by a parent and then limited to a certain amount. When plaintiff's daughter died, the first such policy
was paid. The defendant insurance company refused to pay its policies saying they were void under the statute limiting the amount of insurance on an
infant's life. Plaintiff prevailed below, and defendant insurance company appealed. The court reversed, saying that the purpose of the statute was to
limit the amount of insurance available to prevent anyone from benefiting from bringing about the death of a chitd. The construction of the statute

which would limit the amount of one policy but permit multiple policies would defeat the purpose of the limiting provision and render it absurd.
Outcome

The court reversed the decision below, holding that the statute limited the total amount of insurance which could be paid upon the death of a child

whether by a single or multiple policies, because this was the only construction which advanced the purpose of the statute.
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Insurance (life) — restriction on insurance on life of a child -- Insurance Law, section 55, construed.

Syllabus

The provision of the Insurance Law (Cons. Laws, ch. 28, § 55) fixing the amount of insurance which may be taken on the life of a child by a person liable

for its support does not alone restrict the amount of insurance by a single policy, but limits the total amount of such insurance.

The nature of the controversy and the facts, so far as material, are stated in the opinion,

Counsel: H. C. Mandeville for appellant. The Laws of 1892, chapter 690, section 55, limit the amount of insurance to be obtained upon the life of an infant
to the sums named in the schedule therein contained and by reason of the earlier insurance in force the two policies of the defendant are absolutely void. (

People ex rel. Swifi v, Luce, 97 N, E, [***2]_Rep. 850; People ex rel. Wood v, Lacombe, 99 N. Y. 43; Spencer v, Myers, 150 N, Y. 269; People v N. Y. C. R

R Co.,, 13 N, Y. 78; People v. Fitzgerald, 180 N. X, 269; People ex rel. 23d St Ry, Co. v. Copyr; of Tuxes, 95 N, Y, 554; Hudson Iron Works v, Alger, 54 N,
X, 173; Bell v, Mayor, etc., 105 N. Y, 139; Meade v_Stratton, 87 N, X, 493; People v. Feitner, 168 N, Y. 360; Chase v.N. Y. ( . R R (0., 26 N. Y. 523)

Alexander C. Eustace for respondent. Section 55 of the Insurance Law (L. 1892, ch. 690) is in derogation of the common law and should, therefore, be
strictly construed. ( Grattan v. Nat. Life Ins. Co., 15 Hun, 74; Geoffrey v. Gilbert, 5 App, Div, 98, 100; 154 N. Y, 741; Warnock v. Davis, 104 U8, 775;
Mitchell v, Union Life Ins. Co., 45 Me. 104; Loomis v. E. L. & H. Ins. Co., 6 Gray [Mass.], 396; Dean v Mer. EL Ry. Co., 119 N. Y. 510; McCluskey v,
Cromwell, 11 N, Y, 593; Burpside v, Whitney, 21 N, Y, 148; People ex rel. Hatzel v. Hall, 80 N, Y, 7; Bertles v. Nunan, 92 N, Y, 153; People v,

Palmer {***3)_, 109 N. Y. 110; Fitzgerald v. Quinn. 109 N, Y, 441; Village of Stamford v. Fisher, 140 N. Y. 187; Johnson v_So. I'ac_Co., 117 Fed, Rep.
462.) The fair and logical construction of the language of section 55 of the Insurance Law, reading the section as a whale, is that the legislature intended the

phraseology in respect of insurance upon an infant's life to relate only to a single policy. ( Q'Rourke v.J H. L. Ins. (0., 10 Misc, Rep. 405; Markey v.
Counpy of Queens, 154 N. Y, 675.)

Judges: Cullen w, Ch, J. Chase, J., concurring. Werner, Willard Bartlett, Hiscock, Collin and Hogan, JJ., concur with Cullep w, Ch. J., and Chase, .,

concurs in memorandum.
Opinion by: CULLEN w

Opinion

[*317] _[¥*795]_The controversy in this case involves the construction of section 55 of the Insurance Law. Helen M. Flynn, a daughter of the plaintiff, was
born January 23d, 1902, and died January 16th, 1910. On February 9th, 1903, the plaintiff obtained from the Metropolitan Life Insurance Company a policy



of insurance upon the life of said infant by which, on the infant's death between the ages of seven and eight years, she was to be paid the sum of eighty

dollars. On_[***4] March 2d, 1903, she obtained from the same company another policy on the same life for the same sum. On May 11th, and December

19th, 1903, respectively, the plaintiff insured the same infant's life with the defendant under the terms of which on the daughter's death she was entitled to
receive the sum of § 162,40,

The Metropolitan Company paid the plaintiff the amount of the policies it had issued. The defendant has refused to pay the amount prescribed by its
policies, claiming that under section 55 of the Insurance Law the policies were void. It does, however, offer to return the amount of the premiums paid by

the plaintiff, being the sum of $ 39.72. The section of the Insurance Law is as follows: "No HNIF policy or agreement for insurance shall be issued upon

the life or health of another or against loss by disabl by accident except upon the application of the persons insured; but a wife may take a policy of
g Y y policy

insurance upon the life or health of her husband or against loss by his disabl by accident; an employer may take out a policy of accident insurance

covering his employees collectively for the benefit of such as may be injured, and a person liable for the support of a_{***5]_child of [*318] the age of one
year and upward may take a yearly renewable term policy of insurance thereon, the amount payable under which may be made to increase with advancing
age and which shall not exceed the sums specified in the following table, the ages wherein specified being the age at time of death, and which, after the age

of thirteen, may become an ordinary life policy for an amount not exceeding the sum specified in the table: * * *
"Between the ages of seven and eight years, one hundred and sixty-eight dollars."

The leamned Appellate Division has held that the statutory provision in question limits only the amount for which a person liable for the support of a child
may insure its life by a single policy, but in no respect limits the total amount of insurance that may be effected upon such life. This conclusion was reached
by the court upon the authority of the decision of the General Term of the Court of Common Pleas of the city of New York in O'Rourke v John Hancock
Mut Life Ins. Co. (31 N, Y, Supp, 130). This construction seems to me to render the statutory provision simply absurd. What possible ground can be
suggested by the most ingenious mind [***6]_ for the requirement that unlimited insurance should be effected only by several policies, each of which
should not exceed the sum prescribed by the statute? The evil sought to be guarded against by the statute is the neglect or actual maltreatment of infants of
tender years by those liable for their support, for the purpose of making pecuniary profit out of the infant's death. This result could be effected by limiting

the amount of insurance permitted on the infant's life, not at all by limiting the amount of a single policy, if other policies were to be permitted. HNZF Two

rules of construction are well settled: Firsz. "Every interpretation that leads to an absurdity should be rejected.” (Kent's Com. 462; Potter's Dwarris on
Statutes, p. 128; Matter of Folsom, 56 N. Y, 60, 66.) Second. [%319} “In the interpretation of statutes, the great principle which is to control is the intention

of the legislature in passing the same, which intention is to be ascertained from the cause or necessity of making the statute as well as other circumstances.

A strict and literal interpretation is not always to be adhered to, and where the case is brought within the intention of the makers [*¥*7]_ of the statute, it is
within the statute, although by a technical interpretation it is not within its letter." ( People ex rel. Wood'y. Lacombe, 39 N, Y, 43, 49; Matter of Folsom,

supra.) In reality, however, it is not necessary to invoke either of these rules. The learmed judge who wrote the opinion in O'Rourke v. John Hancock Mut.

Life Ins. Co. (supra), while conceding that the statute was aimed against obtaining excessive _[**796]_insurance by parents upon the lives of their children,
felt that the statute was in derogation of the common law and, therefore, could not be extended beyond its terms, but must be construed strictly. But the case
ﬁlls within the precise letter of the statute. The first provision is: "No policy or agreement for insurance shall be issued upon the life or health of another or
against loss by disablement by accident except upon the application of the person insured." This inhibition is general and absolute, and had the section
ceased there, all insurance on the lives or persons of infants of such tender years as to be unable to make application therefor would be void. The general

rule, however, is followed by an exception, but [***8]_to take any particular case without the rule it must be shown to fall within the exception. The

exception is "but * * * a person liable for the support of a child of the age of one year and upward may take a yearly renewable term policy of insurance
thereon, the amount payable under which may be made to increase with advancing age and which shall not exceed the sums specified,” etc. If the statute is
to be construed literally, the exception is confined to "a policy," that is to say, a single policy. Of course, it would be unreasonable to so [*320} limit it. But
the point of this analysis is to show that a construction of the statute which allows the issue of more than one policy of insurance, but restricts the total
amount of insurance, is an extension of the language, not of the rule, but of the exception; not of the inhibition against insurance, but of the permission
allowing it to a certain extent. Therefore, that construction is not at all subject to the objection to it urged by the learned court in the O'Rourke case, and as it

concededly effectuates the purpose and intent of the legislature, it should be adopted.

The judgment appealed from should be reversed and [***9]_judgment rendered for the plaintiff for § 39.72, without costs.

Concur by: CHASE

Concur

Chase, J. I concur. Although the O'Rourke case was decided more than eighteen years ago, it does not appear that the insurance department, or any of the
insurance companies, have since acted upon the authority of that case, or accepted through long acquiescence the judicial construction asserted by that
decision as claimed by the respondent. The policies in suit were obtained by the plaintiff falsely stating in the application therefor that the child was not

insured in any other company.
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Court of Appeals of New York
September 15, 2011, Argued; October 20, 2011, Decided

No. 172
Reporter
17 N.Y.3d 625 * | 958 NLE.2d 540 ** | 934 N.Y.S.2d 362 *** | 2011 N.Y. LEXIS 3131 **** | 2011 NY Slip Op 7305

_[1]. Allen Simon et al., Respondents, v Sol M. Usher et al., Appellants, and Sheldon Alter et al., Respondents.

Subsequent History: Appeal after remand at Simon v. Usher, 93 A.D.3d 401, 938 N.Y.8.2d 887, 2012 N Y. App. Div. LEXIS 1490
(LY. App. Div. 1st Dep't, 2012)

Prior History: Appeal, by permission of the Appellate Division of the Supreme Court in the First Judicial Department, from an
order of that Court, entered May 4, 2010. The Appellate Division (1) reversed, on the law, an order of the Supreme Court, Bronx
County (Mary Ann Brigantti-Hughes w, J.), which had granted the motion of defendants Usher, Chait, Hartsdale Medical Group,
P.C. and White Plains Hospital Center to change venue from Bronx County to Westchester County, and (2) denied the motion. The
following question was certified by the Appellate Division: "Was the order of this Court, which reversed the order of the Supreme
Court, properly made?"

Simon v, Usher, 73 AD.3d 415, 899 N.¥.S.2d 601, 2010 N. Y, App. Div. LEXIS 3715 (N.Y. App. Div. 1st Dep't, 2010)

Disposition: [****1] Order reversed, with costs, case remitted to the Appellate Division, First Department, for consideration of

issues raised but not determined on the appeal to that court, and certified question answered in the negative.

Core Terms

days, mail, papers, change of venue, responding, five-day, served by mail, prescribed, measured, place of trial, delays, venue

¥ Headnotes/Summary

Headnotes
Trial -- Place of Trial -- Demand for Change of Venue -- Timeliness of Motion

A defendant who serves a demand for change of venue by mail is entitled to a five-day extension of the 15-day time period
prescribed by CPLR 511 (b) to move for change of venue pursuant to CPLR 2103 (b) (2), which provides that "where a
period of time prescribed by law is measured from the service of a paper and service is by mail, five days shall be added to




the prescribed period." Thus, defendants' motion for change of venue made 20 days after their service of a demand for change
of venue by mail was timely. While plaintiffs contended that CPLR 2103 (b) (2)'s five-day extension for time periods
measured from service by mail did not apply because defendants' motion did not constitute response papers, that provision
contains no language restricting its application to instances where a party is responding to papers served by an adversary.
Moreover, since a defendant is permitted to move to change venue only in the event that the plaintiff does not consent in
writing within five days after defendant's service of the demand, the motion to change venue was effectively a response to

plaintiff's lack of consent to the change of venue.

Counsel: Kopff, Nardelli & Dopf LLP, New York City (Martin B. Adams of counsel), for appellants. I. A defendant who mails a
demand to change venue is entitled under CPLR 2103 (b) (2) to an additional five days above and beyond the 15-day statutory time
period under CPLR 511 to move to change venue as of right. (Matter of Saunders v Smith. 99 AD2d 671, 472 NYS2d 47; Cahken v
Boyland, 1 NY24d 8, 132 NE2d 890, 150 NYS2d 5; Oliver v Alcog, 155 AD2d 1001, 548 NYS2d 132; ('Connor v Lansdown
Entertainment. 231 AD2d 970, 648 NYS2d 489; Thompson v Cuadrado. 277 AD2d 151, 717 NYS2d 109; Singh v Becher, 249
AD2d 154, 672 NYS2d 60.) II. Public policy supports a ruling that a motion to change venue as of right is timely where defendant

serves by mail a demand to change venue and the motion is served within 20 days of service of the demand to change venue. I11.

The trial court properly transferred venue and the place of trial from Bronx County to Westchester County, as respondents reside in
Westchester County, and the basis for respondents' selection of venue in Bronx County was improper. (Toms v Estate of Hughes,

177 AD2d 994, 578 NYS2d 16; Simpson v Sears, Roebuck &Co., 212 AD2d 473, 622 N'YS2d 956.)

Gair, Gair, Conason, Steigman, Mackauf, Bloom & Rubinowitz, New York City (Howard S. Hershenhorn and Rhonda E. Kay of
counsel), for Allen Simon and another, respondents. I. Absent specific provision to the contrary, the party who mails a document is
not entitled to the extra five days under CPLR 2103 (b) (2). (Sultana v Nassau Hosp., 188 AD2d 647, 591 NYS2d 854; Corradetti
v Dales Used Cars, 102 AD2d 272, 477 NYS2d 779; Thompson v Cuadrado, 277 AD2d 151, 717 NYS2d 109; Trustees of
Colymbia Univ. v Bruncati. 77 Misc 2d 547, 356 NYS2d 15; Matser of Harvey v New York State Dept, of Envtl. Conservation, 235
AD2d 625, 651 NYS2d 720; Trump v Cheng, 2009 NY Slip Op 30014[U].) I1. Application of CPLR 511 (b) as written will not
result in hardship or prejudice to defendants moving to change venue as of right. (Tog Pyo Hong.v Byung Wha Yoo, 231 AD2d 657,
648 NYS2d 114.)

Rende, Ryan & Downes, LLP, White Plains (Roland T. Koke of counsel), for Sheldon Alter and others, respondents. 1. The lower
court decision which changed venue from Bronx County to Westchester County should be reinstated. (Binder v Metropolitan St
By. Co., 68 App Div 281, 74 NYS 54; Peerless Motor Co. v Hambleton. 219 App Div 268, 219 NYS 641; Chason v Airways Hotel,
18 Misc 2d 96, 184 NYS2d 125; Hughes v Nigro, 108 AD2d 722, 484 NYS2d 889; Williams v Albany Med Ctr Hosp,, 86 AD2d
915, 448 NYS2d 254; Vacant Lots v Town Bd, of Town of Liberty, 116 AD2d 865, 498 NYS2d 187; Podolsky v Nevele Winter
Sports, 233 AD2d 605, 649 NYS2d 104; Iri-City Furniture Dist. v Reubens, 79 AD2d 886, 434 NYS2d $32.) II. Since defendant
seeking to move venue has a choice to file a motion in the county where the venue is desired in the event plaintiff fails to

meaningfully oppose the demand, the motion is responsive and thus entitled to an extension of time under the Civil Practice Law
and Rules.

Judges: Opinion by Judge Jones . Chief Judge Lippman w and Judges Ciparick v, Graffeo w, Read w and Smith concur. Judge
Pigott w dissents and votes to affirm in an opinion.

Opinion by: JONES w

Opinion

[**541]_ [*627] [***363]_Jones w, J.

The question presented for our review is whether the five-day extension under CPLR 2103 (b)_(2) applies to the 15-day time period
prescribed by CPLR 511 (b) to move for change of venue when a defendant serves its demand for change of venue by mail. We
hold that it does.



On July 17, 2009, plaintiffs Allen and Barbara Simon commenced this medical [2]_ malpractice action against defendants in
Supreme Court, Bronx County. Defendants Sol M. Usher, Sol M. Usher, M.D., P.C., Maxwell M. Chait, White Plains Hospital
Center and Hartsdale Medical Group, P.C., (collectively, the Usher defendants) served their verified answers and demands to
change venue to Westchester County on August 20, 2009. Twenty days later, [****2] on September 9th, the Usher defendants
moved to change venue to Westchester County on the grounds that, except for Usher and Usher, M.D., P.C., all of the defendants
and the plaintiffs reside in Westchester County; Usher's and Usher, M.D., P.C.'s primary offices are in Westchester County; and
plaintiff Allen Simon received the medical care at issue in Westchester County. The remaining defendants Sheldon Alter, Mid-
Westchester Medical Associates, LLP, Westchester Medical Group, P.C. and Marianne Monahan served their answer on September
3rd and filed an affirmation in support of the motion to change venue on September 15th.

Supreme Court granted the motion to change venue to Westchester because "none of the parties to this action reside in Bronx
County." The Appellate Division unanimously reversed [*628] and denied the motion (73 AD3d 415, 899 N'YS2d 601 [2010]).
The court, among other things, rejected the Usher defendants' motion for a change of venue as untimely because it was made 20
days after service of the demand. It concluded that CPLR 2103 (b)(2)'s five-day extension for time periods measured from service
by mail did not apply to CPLR 511. The Appellate Division granted the Usher defendants leave to appeal to this Court
[****3] and certified the following question for review: "Was the order of this Court, which reversed the order of the Supreme

Court, properly made?" (2010 N.Y. App. Div. LEXIS 10112, 2010 NY Slip Op 92286[U] [2010]). We answer the certificd question
in the negative and now reverse.

When construing a statute, we must begin with the language of the statute and "give effect to its plain meaning" (Kramer v Phoenix
Life Ins. Co., 15 NY3d 539, 550, 940 NE2d 535, 914 NYS2d 709 [20107). Pursuant to CPLR 511 (a), a defendant shall serve with

the answer, or prior to service of the answer, a demand "for change of place of trial on the ground that the county designated for
within fifteen days after service of the demand, unless within five days after such service plaintiff serves a written consent to
change the place of trial to that specified by the defendant." CPLR 2103 (b) (2) provides "where a period of time prescribed by law
is measured from the service of a paper and service is by mail, five days shall be added to the prescribed period.” "The extension
provided in CPLR 2103 (b) (2) constitutes legislative recognition of and compensation for delays inherent in mail delivery”
(Sultana v Nassau Hosp., 188 AD2d 647, 591 NYS2d 854 [2d Dept 19921).

Here, [****4] defendants who served their motion papers by mail 20 days after they served their demand to change venue are
entitled to a five-day extension of the 15-day period prescribed in CPLR 511 (b). Plaintiffs, citing Swltana, contend that defendants
cannot rely upon section 2103 (b) (2) for the five-day extension because the motion did not constitute response papers. Section

2103 (b) contains no language restricting its application to instances where a party is responding to papers served by an adversary.
Moreover, defendants are permitted to move to_[3]. change venue only in the event that plaintiffs do not consent in writing within
five days after service of the demand. Although the motion papers are not directly responding to papers served by plaintiffs,
defendants are effectively responding to plaintiffs' lack of consent to the change of venue. Simply put, defendants' motion papers
are not initiatory and, because the demand was [*629] served by mail, defendants were entitled to the benefit of section 2103 (b),
(2)'s five-day extension.

Accordingly, the order of the Appellate Division should be reversed, with costs, and the case remitted to that court for

consideration of issues raised but not determined [****5] on the appeal to that court, and the certified question answered in the
negative.

Dissent by: PIGOTT w

Dissent

PIGOTT w, J. (dissenting). While 1 fear adding further confusion to what, up until now, seemed to be a fairly simple statute, I

respectfully dissent from the judicial creation of what I will label an "anticipatory five-day rule” amending CPLR § 2103 (b)_(2).

On July 17, 2009, plaintiffs commenced this medical malpractice action against multiple defendants by filing their summons and
complaint in Supreme Court, Bronx County, basing their choice of venue on the fact that defendant Sol M. Usher had a place of
business in the Bronx. Defendants answered by mail on August 20, 2009 and, pursuant to CPLR § 511 (b), simultaneously served a
demand for a change of venue from Bronx County to Westchester County. Plaintiffs did not respond within five days after the date




of service of the demand, i.e. by August 25, 2009. This permitted defendants, if they so chose, to move to change the place of trial
by filing a motion in either Bronx or Westchester County on or before September 4, 2009. However, defendants’ motion was served
by mail on September 9, 2009.

Plaintiffs objected, and I think properly so, that the motion _[¥***6] was untimely, under CPLR 511 (b), which provides that a
defendant that has served a written demand for a change of venue "may move to change the place of trial within fifieen days after

service of the demand, unless within five days after such service plaintiff serves a written consent" (emphasis added). Defendants
enlisted CPLR 2103 (b) (2), to argue that their motion was timely because it was served within twenty days of service of their
demand, despite the fact that CPLR 511 specifies 15 days. Supreme Court, [***365]_ _[**543]_Bronx County, granted defendants'
motion to change the venue, but the Appellate Division reversed, and denied the motion, holding that defendants "were not entitled
to the five-day extension in CPLR 2103 (b) (2) for time periods measured from service by mail" (73 AD3d 415, 899 NYS2d 601
[1st Dept 2010]).

Under CPLR 2103 (b) (2), the statute being mangled here, "where a period of time prescribed by law is measured from the service
of a paper and service is by mail, five days shall {*630] be added to the prescribed period." The legislative history of the statute
makes it abundantly clear that its purpose is to give a party, on whom a paper has been served by mail, additional time to respond,
_[****7] because of the delays inherent in mailing. The five-day extension was created in the early 1980s (L 1982, ¢h 20, § 1,
effective January 1, 1983); [4]_ it had been three days before. At that time, the Advisory Committee on Civil Practice clearly
described the extension as applying to a party's "responding time" or "responding period" (1982 Report of the Advisory Committee
on Civil Practice to the Chief Administrator of the Courts of the State of New York, 1982 McKinney's Session Laws of NY, at
2651). The Committee wrote that "[t]he traditional three days by which a responding period is extended when the paper to be
responded to is served by mail has proved too short in recent years, as the mails have been increasingly delayed" (id. at 2651-2652
femphasis added]). The legislative intent could not be more obvious. The purpose of CPLR 2103 (b)_(2), was to compensate for
mail delays, and allow an adverse party more time to assemble responsive papers.

The Appellate Division has understood this, writing that "[t]he extension provided in CPLR 2103 (b)_(2) constitutes legislative
recognition of and compensation for delays inherent in mail delivery" (Sultana v Nassau Hosp., 188 AD2d 647, 591 NYS2d 854
[2d Dept 1992], [****8] quoting Corradetti v Dales Used Cars, 102 AD2d 272, 273, 477 NYS2d 779 [3d Dept 1984]) and "does
not benefit the party making the service by mail" (Thompson v Cuadrado, 277 AD2d 151,152, 717 NYS2d 109 [1st Dept 2000];
see also Matter of Harvey v New York State Dept. of Envil. Conservation. 235 AD2d 625, 651 NYS2d 720 {3d Dept 1997]).
Consistently, Professor Siegel, recognizing the intent of CPLR 2103, has noted that the statute

"provides that whenever a period of time is measured from the service of a paper and the paper is served by mail, the
party required to take the responsive step gets 5 additional days. This recognizes that the service was deemed
complete upon posting and it compensates for the delay in mail delivery. . . . The 5 days are added to the stated
period when any mail-served paper requires a responsive step within a stated period" (Siegel, NY Prac § 202, at 346
[5th ed] [emphases added]).

1t is noteworthy that the Legislature, in the context of measuring time from the service of a judgment or order, has taken the trouble
to add a provision that clarifies that "[w]here [*631] service of the judgment or order to be appealed from and written notice of its
entry is made by mail . . . [under CPLR 2103}, the additional days provided _[****9] by such paragraphs shall apply to this action,
regardless of which party serves the judgment or order with notice of entry” (CPLR 5513 [d]). This 1999 amendment to CPLR
5513 gives an additional five days to take an appeal when a notice of entry is served by mail, regardless of which party serves the
notice of entry. The Legislature has not acted to alter statutes other than CPLR 5513, so as to make corresponding clarifications in
areas other than appeals.

_[*¥**366]_{**544]_Here, defendants benefitted from the rule that papers are deemed served upon mailing--in this case on August
20. Plaintiffs, who would have received the papers some days after that, would have known that, while the statute requires a
response within five days, i.e. by August 25, they could add five days and serve their response, if they chose to make one, on or
before August 30. The five-day timetable is indisputably subject to extension under CPLR 2103 (b)_(2), because it is a responsive
deadline (Podolsky v Nevele Winter Sports, 233 AD2d 605, 605-606, 649 NYS2d 104 [3d Dept 1996]; Hughes v Nigro, 108 AD2d
722,723, 484 N'YS2d 889 [2d Dept 1985]). [5]. Defendants, on the other hand, were "not directly responding" to any papers, as the
majority concedes _[****]0] (majority op at 628). Having no doubt marked plaintiffs' August 30 deadline on their calendar,

defendants had until September 4, to serve, by mail if they chose, their motion for change of place of trial. That they did not is, in
my view, fatal to their motion.



10 days to decide about consent, the 15-day deadline for the motion means that defendants may have only five days between a
service by mail of consent to change of venue and the motion deadline. If the mailing delay is three days, the time for preparing
and filing the motion would end up being two days. Giving both parties the benefits of the extended period might be a good idea,
practically. But one need only refer to CPLR § 2214 (b), which allows reply papers to be served by mail one day before the return

date of a motion, to know that the rules have not always been drafted with practicality in mind. In such a situation, an appellate
court may signal the practical difficulties to the Legislature, so that it may consider amending the statute. But it is up to the
Legislature to enact such a law.

In light _[***#*]1] of the legislative history and standard interpretations of CPLR 2103 (b)_(2) in case law and commentaty, I think
it [*632] clear that 2103 (b) benefits only the party responding to the service, and I would therefore affirm the order of the
Appellate Division.

Chief Judge Lippman w and Judges Ciparick v, Graffeo w, Read w and Smith concur with Judge Jones w; Judge Pigott w dissents
and votes to affirm in a separate opinion.

Order reversed, etc.
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8 - Photographs



Views - West 65th Street
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